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PREFACE 


The notion of jihdd during the Classical Islamic Period (ca. 750-1258 
C.E.) requires careful analysis, as it provides a model for the Islamic state in 
which relations with non-Muslims are determined according to the Classical 
juristic rulings. At a time when Islamic resurgence in the Middle East and other 
parts of the world has produced several instances of political opposition 
movements — some powerful enough to seize outright control of the government — 
and which describe their agendas in terms of implementing Islamic teachings in 
every aspect of social life (including the treatment of non-Muslims in Muslim 
societies and political positions toward non-Islamic states), the model of jihad 
provided by Muslim jurists in their works during the eighth and ninth centuries 
C.E. and onwards represents an important source for these modern activists. 
Scholars of Islam have also followed the development of the jihad doctrine so as 
to understand the contemporary Islamic perspective of international relations, 
human rights, and political/social justice. 

This book is a translation of the Kitab al-Jihad (The Book of Jihad), part 
of The Book of the Disagreement Among Muslim Jurists (Kitab Ikhtilaf al- 
Fugaha’) by the Classical Islamic scholar Muhammad ibn Jarir al-Tabari (837- 


923 C.E.). This book is an important early source for comparing the principal 
views of jihad and related subjects as promulgated by the founders of the three 
Sunni schools of jurisprudence: Abii Hanifa (d. 767 C.E.) and his disciples, al- 
Shafi‘i (d. 820 C.E.), and Malik b. Anas (d. 795 C.E.). Furthermore, The Book of 
Jihad expounds (in some cases, preserves) the opinions of several other well- 
known Muslim jurists considered to be the forerunners of classical figh — the 
“science” of religious law or jurisprudence in Islam — including al-Awza‘t (d. 774 


C.E.), Sufyan al-Thawrt (d.778 C.E.), and others. 


The English translation provided in this book is based on a microfilm copy 
of the only extant manuscript of al-Tabari’s Book of Jihad located at the 
Sulaymaniyya Library in Istanbul, Turkey. The manuscript is listed within the 
“Library of Mustafa Effendi,” number 382. The numbers of the manuscript’s 
folios are printed in the translation within brackets before the first word of each 
folio. More information about this manuscript is provided in the Translator’s 
Introduction. 

Although I tried to limit the number of Arabic terms cited in the 
translation, I had to keep some of these terms mostly to illustrate the jurist’s 
choice of technical terms used in Islamic law such as giyds (analogy) and ijma' 
(consensus). As for the transliteration of Arabic terms, I use the symbols 4, i, and 
I to transliterate Arabic long vowels alif,; waw, and ya’ respectively. As for 
consonant letters, I use the symbols t, z, s, d, and h to transliterate the Arabic 
letters & , b, U2, U2 and ¢ respectively. Also, in writing Arabic words, I do not 
include the final respirational sound, ha’ (h), that should be pronounced at the end 


of many words such as sira(h) and Abi Hanifa(h). In general, I follow the 
transliteration system adopted by the Jnternational Journal of Middle East 


Studies. 

I would like to extend my thanks to the librarians of the Sulaymaniyya 
Library in Istanbul for providing me with the manuscript’s microfilm and to John 
Kelsay for introducing me to this manuscript and for his valuable comments on 
the translation. Also, I am grateful to David Levinson and Shannon Burks for 
reading and commenting on an earlier version of part of the translation. Finally, I 
am truly indebted to Denise Soufi for her scholarly comments and for her 


excellent work on editing and formatting the text. 


ill 


FOREWORD 


In the wake of the 9/11 attacks in the United States by a group of Sunni 
militants seeking to hit the leading Western power in its territory, there has been 
much discussion in the media regarding the concept of jihad—an armed struggle 
waged by Muslims against those at home and abroad who are deemed to be 
enemies of Islam. Most writers have paid little attention, however, to the 
evolution of the concept of jihdd in Islamic classical times and the extent to which 
the classical model has influenced the actions of contemporary Islamists as well 
as relations between Muslim and non-Muslim states. 

Yasir Ibrahim’s lucid translation of the book of jihad by al-Tabari (the 
famous Muslim historian and Qur’anic commentator of the first three or four 
centuries of Islam), accompanied by an illuminating introduction, greatly 
advances our understanding of jihad. Tabari’s book provides a rare resource for 
examining the opinion of classical jurists on the various categories of jihad, the 
circumstances under which Muslim rulers could wage war against non-believers, 
and the conditions for signing truce and peace agreements between Muslim and 
non-Muslim states. 

Ibrahim’s discussion tackles questions of immediate relevance to the 
current debate on the state of Islam: What is the purpose of jihad and how 
relevant is the classical concept to our times? Can Muslim states have permanent 
peace agreements with non-Muslim states, or should agreements be subject to 
time limits? In exploring these questions, Ibrahim sheds light on debates among 


Islamists regarding the interpretation of classical religious texts on jihad, and he 


iv 
shows the difficulty they face in adapting the classical model to the complex 
relations between Muslims and non-Muslims today. 


Yitzhak Nakash 
Associate Professor 
Brandeis University 


TRANSLATOR’S INTRODUCTION 


The Meaning and Types of Jihad 

The term jihdd in Arabic means struggle or exerting the utmost effort 
(juhd) to achieve a goal. This term was incorporated into Islamic parlance because 
Islam’s holy book, the Qur’dn, mentions the noun jihad and its verbal variations, 
such as the past singular tense jahada and the present plural yujahidiina.' In the 
second source of religious knowledge in Islam, the hadith, or the traditions 
representing the sayings and actions of Muhammad, the Prophet of Islam (570- 
632 C.E.), there is a collection of traditions that mention jihad as one of the 
important religious duties.” But what exactly is this struggle aiming to achieve? A 
student of Islamic studies today will note that the current interest in the subject of 
jihad comes as a reaction to the media coverage of political events and armed 
conflicts in which groups of activists claim to describe their militant struggle as 
jihad. They seek by this usage a religious sanction that claims to be speaking in 
the name of God (Allah). One must, therefore, first define the meaning and 
different senses of the word jihad in Islam in order to understand the historical 
context in which al-Tabari wrote his Book of Jihad. 

Some Western scholars of Islam, such as the historian Bernard Lewis, 
think that the literary tradition of Islam for most of its history expressed the notion 
of jihad as a military struggle against disbelievers. According to this scholarly 


view, the classical tradition of religious thought throughout the Middle Ages and 


i 


2 

the pre-modern period clearly depicts jihad as an armed struggle against 
disbelievers for the sake of God. This line of thought further elaborates that it is 
only in the modern conceptualization of jihad that it becomes transformed into a 
spiritual struggle more than anything else. Also, this line of thought attributes 
such a peaceful and spiritual representation of jihad to the secular humanist 
tradition of the West rather than an indigenous tradition embedded in Islamic 
history. 

One should not, of course, distort the reality of a religious tradition by 
reinterpreting it in the light of modern ideas and claim that such modernist 
interpretation was the norm across different historical periods. But one must also 
be careful not to dismiss the classical history of a religious tradition as anti- 
modern by virtue of its historicity alone. It is true that in the works of figh, Islamic 
jurisprudence relating to the shari‘a or Islamic law, jihad appears as a distinct 
section within these works and refers to a war waged for the sake of God. This is 
because works of Islamic jurisprudence were written to provide answers to legal 
questions concerning individual or communal conduct in Muslim societies at the 
time. Some of them begin by mentioning the role of intention in religious practice 
and also include sections on moral behavior, but they are not treatises on 
spirituality in Islam. Since medieval Muslim writers mostly followed a Qur’anic 
conception of jihad as referring to any struggle for the sake of God, in works that 
deal with spirituality and achieving righteousness based on Islamic values, jihad 
is presented as referring to spiritual and personal struggle.* 

What is mainly developed in Islamic thought based on the Qur’anic 


conception of jihad is that since Islam means submission to the will of God, it 
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requires its followers to be in a special state of spiritual and social preparation, 
and when practicing their religion and living their lives as Muslims, there should 
be a psychological and communal state in which the individual and the 
community are expected to exert the most effort they can to purify their beliefs 
and relationship with God and to conduct their affairs. This is the active personal 
and communal state of jihad. This comprehensive understanding of jihad can be 
illustrated in the writings of the fourteenth-century Sunni Muslim jurist Ibn 
Qayyim al-Jawziyya (d.1350). 

He explains in his Zad al-Ma‘ad fi Hady Khayr al-‘Ibad (Provisions for 
the Hereafter [Taken] from the Guidance of the Best of [God's] Servants) that 
there are four types of jihad.’ The first one is called jihad al-nafs, the struggle to 
purify the self by gaining knowledge in religion and then acting accordingly. It 
also includes the effort to teach the principles of Islam to people and to have 
patience when being harmed by those who reject the faith. This type of jihad 
corresponds to the Qur’dnic verse, “And those who strive [ja@hadiu] in our cause-- 
We will certainly guide them to our paths” (Q. 29:69). Ibn Qayyim mentions 
earlier in his book that the jihad against the enemies of God is but a branch of this 
first type, in the sense that no one can struggle against an enemy without first 
being in a state of struggle against one’s own ignorance and lack of religious 
knowledge.° To support his argument, he refers to the Prophetic tradition which 
states, “The mujahid is the one who struggles against one’s own (desires].”” The 
second type of jihad, according to Ibn Qayyim, is the jihad against the source of 
evil inclinations, Satan. This includes one’s struggle to get rid of any doubts that 


plague his or her faith and also to get rid of evil desires. The third type of jihad is 
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the jihad against disbelievers. It could include struggles by the heart, toungue, 
property, or hand. The latter refers to using force against the enemies of the 
Muslim community. As an example of a struggle by the toungue against 
disbelievers, Ibn Qayyim refers to the Qur’Anic verse, “Listen not to the 
unbelievers, but strive against them with the utmost strenuousness, with the 
(Qur’an)” (Q. 25:52), and comments that “this [verse] is in a Meccan chapter in 
which the Prophet was ordered [by God] to make jihdd against disbelievers 
through the use of argumentation and exposition.”* The fourth type is the jihad 
againt hypocrites. This is based on the Qur’anic verse calling on the Prophet to 
“strive hard (jahid) against the unbelievers and the hypocrites” (Q. 9:73). It refers, 
according to Ibn Qayyim, to a peaceful struggle to foil the plans of an internal 
enemy of the Muslim community. Historically, tradition informs us. that 
Muhammad did not put to death those who were clearly perceived as hypocrites 
among the people of Medina although they were believed to be conspiring with 
the Meccan polytheists against Muslims.” 

This representation of the four types of jihad and its comprehensive 
meaning of religious struggle towards a specific goal in Ibn Qayyim’s Zad al- 
Ma ‘ad reflects the nature and style of a book that is not considered a typical legal 
work. Although Ibn Qayyim includes many topics that fall within figh books, his 
work, nevertheless, strives to show that the best religious provisions for a Muslim 
to prepare for the Day of Judgment can be gained by following the Prophetic 
practice (sunna). Thus, he does not engage in detailed exposition of the different 
opinions among legal schools on the discussed topics; rather, his aim is to record 


Prophetic practice, according to his judgment, and methodologically he employs a 
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style of literary writing that is common among treatises on Islamic spirituality and 
moral guidance. 

After explaining the comprehensive meaning of jihad in the light of 
Qur’anic verses and Prophetic traditions, Ibn Qayyim proceeds with presenting 
the topic of jihad taking into consideration its specific legal usage as a “war 
waged for the sake of God.” Since most classical treatises on “jihdd and siyar” 
begin with focusing on the Prophetic practice in dealing with contemporary 
disbelievers, Ibn Qayyim follows the different stages of Muhammad’s life in 
Mecca and Medina to show how the Prophet actually practiced all of the sub- 
types of the third type of jihad against the Meccan polytheists. He presents the 
traditional view in which the relationship between the nascent Muslim community 
during the time of Muhammad and the polytheists of Mecca developed in four 
stages. Here, Ibn Qayyim’s Qur’dnic references do include not only verses in 
which the term jihad or one of its derivatives is used, but also verses in which the 
Arabic term qital (fighting or combat) or one of its verbal variations appear and 
verses in which there is a reference to the relationship between Muslims and 
polytheists without necessarily having one of the two terms jihad or qital. In his 
listing of the four stages, Ibn Qayyim follows the events in the life of Muhammad 
as recorded in the books of sira, especially that of Ibn Ishaq. 

The first stage covers the life of Muhammad and his companions in 
Mecca, in which using force against the Meccan polytheists was forbidden. Ibn 
Qayyim acknowledges that there were two main periods within the first stage. 
The first period can be called “non-confrontational pacifism.” It started in the 


early days after Muhammad began receiving Qur’anic revelation according to 
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tradition (ca. 610 C.E.) and specifically when verses 1-7 in chapter 74 were 
revealed. These called upon Muhammad to warn the polytheists of Mecca to 
believe in God. But according to tradition, Muhammad spread his message 
through Meccan society in the first three or four years of his career as a prophet 
through non-confrontational invitation to Islam. He did not engage in any kind of 
verbal attack against the existence of the approximately three hundred and sixty 
idols inside the Ka‘ba, the center of the holy mosque in Mecca. But it is believed 
that when the Qur’anic verse 15:94 was revealed to Muhammad, “Expound 
openly what though art commanded, and turn away from those who join false 
gods with Allah,” he called upon his fellow Meccans to disparage idol worship 
and commit themselves only to worshipping Allah as the One and Only God. Due 
to this verbal confrontation with the Meccan polytheists, Muhammad and his 
companions suffered persecution for the rest of their stay in Mecca until their 
emigration to Medina (hijra) in 622 C.E. The Qur’anic verse 4:77, “Hast thou not 
turned thy vision to those who were told to hold back their hands (from fight) but 
establish regular prayer and spend in regular charity,” indicates that Muslims were 
instructed in Mecca not to fight back by using any kind of physical force against 
the polytheists. Therefore, this second period can be called “confrontational 
pacifism.” There are also other Qur’anic verses that instruct Muslims to 
peacefully ignore and forgive those who aggress against them. 

The second stage, according to Ibn Qayyim, represents the first few years 
in the life of Muhammad and his companions in the city of Medina after their 
emigration (hijra) from Mecca. Muslims were given permission, based on Q. 


22:39, to fight back against the Meccan polytheists. In the third stage, Muslims 
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were obliged to fight back against those who fought them and avoid any act of 
aggression. This is clear in the Qur’fnic verse 2:190, which reads, “Fight in the 
cause of Allah those who fight you, but do not transgress limits; for Allah loveth 
not transgressors.” In the fourth stage, Muslims were instructed to present the 
Arab polytheists with an option of either converting to Islam or facing war (e.g. 
Q. 9:5). But Muslims also were instructed to fulfill their promises and abide by 
the terms of any peace treaty that they conducted with the polytheists (e.g. Q. 
9:12).!° 

One can conclude, therefore, that Ibn Qayyim’s Zad al-Ma‘ad is an 
example of a work by a medieval jurist who presents a comprehensive view of 
jihad in which the reference to war lies only within one of four types. One has to 
acknowledge, therefore, the existence of such kind of usage in addition to the 
main reference to jihad in purely legal works as a war waged for the sake of God 
against disbelievers. The latter is the meaning that is used by al-Tabari in his Book 
of Jihad. But as this work illustrates, since the writings on warfare in Islam were 
developed by al-Awza‘l (d. 774) and Muhammad al-Shaybani (d. 804), who wrote 
separate treatises under the title of siyar (conduct of state),'’ the sections on jihad, 
sometimes called “the Book of Jihad and Siyar,” deal with questions that not only 
relate to waging war against disbelievers and the justification for waging war but 
also the conduct of war and the restrictions on Muslim combatants from killing or 
injuring certain categories of people. In addition, the topic of jihad in legal works 
also contemplates the prospect of peace between the Islamic state and non- 
Muslim states. Furthermore, it deals with questions that relate to the distribution 


of booties and the status of slaves during the time of war and other related topics. 
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Such topics express to some extent the social, political, and military environment 
of the time in which those Muslim jurists lived. In al-Tabari’s Book of Jihad, the 
questions presented to the jurists and their replies to them reflect the environment 
of the eighth and early ninth centuries, especially with regard to the military 
activities of the Umayyad and ‘Abbasid states against the Byzantines. 

Modern scholars of Islam in general are interested in specific topics 

among the classical writings on jihad. The first one relates to the question of 
justification, namely, what justifies waging war against enemies in Islam? This is 
represented comparatively in the Western just war tradition as jus ad bellum. The 
second topic is related to what is called jus in bello, i.e. the conduct of the 
combatants during warfare and whether from a comparative perspective notions 
of proportionality, non-combatant immunity, and others are presented in the 
Islamic tradition.'? Therefore, one might find topics such as the status of slaves 
during war or disagreements among jurists on how the spoils of war should be 
distributed to be irrelevant when taking the modern situation into account. But the 
significance of such topics is that first, they provide extra material by which a 
contemporary reader can understand the reasoning of medieval Muslim jurists that 
also helps to address the questions of justification and the conduct of combatants 
during war. Second, they shed some light on the environment in which those 
jurists contemplated the questions addressed to them by their interlocutors. These 
points can, in fact, help the contemporary reader see how this classical view of 
jihad, and war and peace in general, was influenced and shaped by a reality of 
existing religious communities and political entities that were very different from 


our own modern experience. And of course, for a committed Muslim, there is the 
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question as to what should be regarded as the Islamic view that must be applied 
today and what is purely contextual and conditioned by the historical reality of the 


life of Muslims in the eighth and ninth centuries. 


Al-Tabari and His Book of Jihad 
Muhammad ibn Jarir al-Tabari, the well-known Muslim historian and 


jurist, was born in the city of Amul in the province of Tabaristan (modern Iran) in 
837 C.E. (A.H. 224). From an early age he traveled to various places in his quest 
for erudition, finally settling in Baghdad, capital of the ‘Abbasid Caliphate. He 
developed his thought mainly within the Shafi‘T school of jurisprudence. At one 
time, he was the disciple of al-Rabi‘ al-Muradi, one of the famous narrators of the 
opinions of al- Shafi‘i. Al-Tabari also learned from other jurists representing the 
Sunni schools of Abii Hanifa and Malik. Later in his life, he developed his own 
school of juristic thought (madhhab), but his disciples did not continue to spread 
the principles of this school and it eventually disappeared. He died in Baghdad in 
923 C.E. (A.H. 310). 

Al-Tabari’s major works are the famous Tarikh al-Rusul wa'l-Muliik 
(History of the Messengers and Kings) and his Qur’anic commentary, Jami‘ al- 
Bayan ‘an Ta'wil Ay al-Qur’an (The Collection of Exposition on the 
Interpretation of Qur’anic Verses). Also of note is the Tahdhib al-Athar (The 
Clarification of Traditions). Several of his books have been lost, while others 
have come down to us only in fragments or through quotations by later Muslim 
scholars. 

Indeed, such is the case with al-Tabari’s Kitab Ikhtilaf al-Fugaha’ (The 


Book of the Disagreement Among Muslim Jurists). Several early students of al- 
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Tabari’s life and work, including al-Khafib al-Baghdadi (d. 1071) in his Tarikh 
Baghdad (History of Baghdad) and Ibn Khallikan (d. 1282) in his chronological 
work Wafayat al-A ‘yan (On the Death-Dates of Illustrious Persons), describe al- 
Tabari’s [khtilaf al-Fugaha’ as covering various topics of Islamic jurisprudence 
(figh) for each of which the author recorded the opinions — both concurring and 
dissenting — handed down through time from Muslim jurists (consistent with the 
ikhtilaf genre of Islamic scholarly discourse; see below). For further insight, we 
must be content with surviving manuscript fragments. 

One of these fragments, discovered in the al-Khidaywiyya Library in 
Cairo, was edited and published by Frederick Kern in 1902.'* It contains some 
parts of al-Tabari’s [khtilaf, such as the Kitab al-Mudabbar'> and the Kitab al- 
Buyii‘ (The Book of Commerce). In his introduction, Kern mentions another 
manuscript found in Constantinople (now Istanbul) in the “Library of ‘Asher 
Efendi,” containing parts entitled Kitab al-Jihad wa’l-Jizya (The Book{[s] of Jihad 
and Tribute). The present translation of The Book of Jihad'® is based on a 
microfilm copy of this original manuscript located in the Sulaymaniyya library in 
Turkey. 

In 1933, Joseph Schacht published this Constantinopolitan manuscript 
under the Arabic title Kitab al-Jiha@d wa Kitab al-Jizya wa Ahkam al-Muharibin 
min Kitab Ikhtilaf al-Fugaha if according to Schacht, “the exact dating of this 
codex is not very easy, but it is possible to date its origin to the fourth-sixth 
centuries A.H. (tenth-twelfth centuries C.E.).” But Schacht concludes that, based 


on comparing the writing of the manuscript with the published manuscripts by 
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Bemhard Moritz in his Arabic Paleography, most likely the manuscript of al- 
Tabari’s [khtilaf al-Fugaha’ was produced in the tenth century C_E."* 

In this critical edition, Schacht aims at finding the true text of al-Tabari by 
comparing the author’s quotations of the jurists with the original texts of their 
well-known works, such as the Kitab al-Umm (The Mother [of Jurisprudence]} by 
al-Shafi‘l, Al-Mudawwana al-Kubra (The Great Treatise) by Sahniin b. Sa‘id (4. 
854) in which most of Malik’s legal opinions are recorded, and the Kitab ai- 
Kharaj (The Book of Land Tax) be —_y Abu Yusuf (d. 798 C.E.), a disciple of 
Abi Hanifa. While Schacht’s edition aims at authenticating the text of the 
manuscript, it lacks any commentary on the topic of jihad and the different 
questions addressed to the jurists whom al-Tabari cites in his work. Therefore, my 
work on translating the text into English includes an analysis of the main topics in 
the book and also provides notes wherever necessary to clarify the text as much as 
possible. 

If al-Tabari developed his own school of juristic thought and had his own 
disciples, then why are his independent legal views not expressed in his Book of 
Jihad? This is first due to the genre of ikhtilaf in which al-Tabari’s aim is to 
document the views of earlier jurists on matters related to jihdd. The second factor 
might be explained by the biographers of al-Tabari’s life and works in which 
there is a suggestion that most likely the book of Jkhtilaf al-Fugaha’, of which the 
Book of Jihad is only one part, was one of the earliest books that he wrote, 
probably before he developed his own independent school of juristic reasoning. 


The Structure and Content of The Book of Jihad 


As mentioned above, al-Tabari’s Book of Jihad represents the juristic 
genre of ikhtilaf (‘disagreement’) literature. Several books in this category were 
written both before and after al-Tabari’s time,'” but most of the extant ikhtilaf 
literature stems from jurists after al-Tabari’s time. In books of ikhtilaf, the reader 
finds a comparison of the opinions of Muslim jurists regarding the given topics; 
hence, the author’s/compiler’s point of view is revealed only by the choice of 
these topics and the organization of the jurists’ opinions within each section. In 
The Book of Jihad, the material is divided into many divisions or sections, each of 
which begins with al-Tabari’s opening sentence defining the topic for that 
section.”” Within each section, the various questions posed to Muslim jurists on 
the given topic and their answers (or, judicial opinions, fatwas) to these are 


provided. 


The Juristic Chains of Authorities (isndds) 


As previously indicated, al-Tabari relates the opinions of the founders of 
three famous Sunni schools of jurisprudence: Abi Hantfa and his companions, al- 
Shafi‘i, and Malik b. Anas; he also records the opinions of al-Awza‘i (d. 773), 
Sufyan al-Thawri (d. ca. 778), al-Hasan al-Basri (d. 728), and others. In 
accordance with the rules of hadith (‘tradition’), al-Tabari refers to the ‘chain of 
authorities’ who serve as the narrators by whom he relates the opinions of the 


jurists before his time.”! These chains of authorities are the following: 


Al-Tabari---Yiinus (b. ‘Abd al-A‘la)---Ashhab (b. ‘Abd al-‘ Aziz)---Malik 
(b. Anas) 
Al-Tabari---Yiinus (b. ‘Abd al-A‘14)---Ibn Wahb---Malik (b. Anas) 
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Al-Tabari---al-*Abbas (b. al-Walid)---his father (al-Walid b. Mizyad)---al-Awza‘t 

Al-Tabari---Mu‘awiya (b. ‘Amr)---Abii Ishaq (al-Fazari)---al-Awza‘T 

Al-Tabari---al-“Abbas (b. al-Walid)---his father (al-Walid b. Mizyad)--- 
al-Awza‘l---Khasif (b. ‘Abd al-Rahman) 

Al-Tabari---Mu‘awiya (b. ‘Amr)---Abii Ishaq (al-Fazari)---Ibn ‘Awn 

Al-Tabari---Mu‘awiya (b. ‘Amr)---Abii Ishaq (al-Fazari)---(Sufyan) al-Thawri 

Al-Tabari---‘ Alt (b. Sahl)---Zayd (b. Abii’l-Zarqa’)---(Sufyan) al-Thawri 

Al-Tabari---Abi Kurayb---Waki' (b. al-Jarrah)---(Sufyan) al-Thawri 

Al-Tabari---al-Rabi‘ (al-Murdadi)---al-Shafi‘t 

Al-Tabari---(al-Hasan) al-Lu’lu’I---Abii Hanifa and his companions (Abi Yisuf, 
Muhammad (al-ShaybAni), and Zufar (b. al-Hudhay]) 

Al-Tabari---Bishr (b. al-Walid)---Abi Yiisuf--- Abii Hanifa and his companions 

Al-Tabari---Abii Thawr 

Al-Tabari---(Abi Sulayman) al-Juzjani---Muhammad (al-Shaybani)---Abt Hanifa 
and his companions 

Al-Tabari---Abii Kurayb---Waki‘ (b. al-Jarrah)---Abii Ja‘far al-Razi---al-Rabi‘ b. 
Anas---Abii’1-‘ Aliya al-Riyahi 

Al-Tabari---Abi Kurayb---Wakr (b. al-Jarrah)---al-Rabi* b. Sabih---al-Hasan 
al-Basri 

Al-Tabari---Abii Kurayb---Wakr‘ (b. al-Jarrah)---(Sufyan) al-Thawri---Hisham 
(b. ‘Urwa)---al-Hasan al-Basri 

Al-Tabari---Abii Kurayb---Wakzi‘(b. al-Jarrah)---(Sufyan) al-Thawri---Ash‘ath 
(al-Huddani)---al-Hasan al-Basri 

Al-Tabari---Abii Kurayb---Waki‘(b. al-Jarrah)---(Sufyan) al-Thawri---Ash‘ath 


(al- Huddani)---‘Ata’ (b. Abi Rabah) 

Al-Tabari---Abii Kurayb---Wakr‘(b. al-J arrah)---Zakariyya b. Abii Za’ida--- 
(‘Amir) al-Sha‘bi | 

Al-Tabari---Mu‘awiya (b. ‘Amr)---Abi Ishaq al-Fazari---(Sufyan) al-Thawri--- 
Salama b. Tammam---(‘Amir) al-Sha‘bi 

Al-Tabari---al-Hasan b. Yahya---‘Abd al-Razzaq (b. Hammam)---Ibn Jurayj--- 
Sulayman b. Misa 

Al-Tabari---Abii Kurayb--- Waki‘(b. al-Jarrah)---al-Hasan b. Salih---al-Layth 
(b. Abii Sulaym)---al-Hakam (b. ‘Utayba)---Abii Bakr al- Siddiq 

Al-Tabari---Abi Kurayb---Ibn Fudayl---al-Walid b. Jami‘---Abid al-Tufayl---Abi 
Bakr al- Siddiq 

Al-Tabari---Abi Kurayb---Waki‘(b. al-Jarrah)---‘Ikrima b. ‘Ammaar---Iyas b. 
Salama---his father (Salama b. al-Akwa‘)---the Prophet 


Based on the previous chains of authorities, we readily notice that al- 
Tabari does not provide a complete chain of narration in his quotations of Abi 
Hanifa and his disciples, Zufar, Abii Yiisuf, al-Shaybani and al-Lu’lu’i, which 
would suggest a dependence on written works, such as Abi Yisuf’s Kitab al- 
Khardj, in which Abi Hanifa’s opinions are mentioned in detail. Also, al-Tabari 
depends on al-Lu’lu’?’s account on the opinions of Abii Hanifa and his other 
companions; a possible source of such an account might be al-Shafi‘i’s al-Umm. 
Another disconnected chain is the one that leads back to the jurist Aba Thawr. In 
the case of al-Tabari’s quotations of al-Shafi‘i, which are almost exactly as 


written in the latter’s a/l-Umm, one finds that, unlike the Hanafi opinions, al- 
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Tabari took al-Shafi‘l’s opinions directly from his disciple al-Rabi*. Only one of 
al-Tabari’s chains continues back to the Prophet. Therefore, all of the other 
Prophetic traditions are mentioned within the jurists’ opinions that are quoted by 
al-Tabari, mostly without complete chains of authorities. Also, very few of al- 
Tabari’s chains continue back to the early caliphs Abii Bakr al- Siddiq and ‘Umar 
b. al-Khattab. 

The previous group of chains also indicates that al-Tabari did not include 
in his book the opinions of Ahmad b. Hanbal, founder of the fourth Sunni school 
of jurisprudence (and who, like al-Tabari, lived in Baghdad). It is understandable 
that al-Tabari, being a Classical Sunni jurist, did not mention the opinions of Shi‘T 
jurists on matters of jihad, but Ahmad b. Hanbal represents a major figure within 
the Sunni tradition. Several biographers of al-Tabari gave different reasons for the 
absence of Hanbali opinions in al-Tabari’s /khtilaf, even relating several stories 
that are of doubtful authenticity.?” But it seems that the main reason is that al- 
Tabari regarded Ibn Hanbal as a traditionist (muhaddith) as opposed to a jurist 
(fagih); what makes this reason more plausible than others is that other jurists, 
such as al-Tahawi and al-Dabiisi, also failed to include Ibn Hanbal’s opinions in 
their compendia of ikhtilaf.? 

Reading through the jurists’ opinions in al-Tabari’s Book of Jihad, one 
sees quite readily that the model of jihdd as presented is grounded in the 
differentiation between two geo-political “territories”: the “Territory of Islam” 
(dar al-islam) and the “Territory of War” (dar al-harb). This notion of 
territoriality became very distinctive in the classical period of Islam and was 


developed by jurists to reflect the historical reality of having two different 
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political entities, the Islamic state and the non-Islamic states that were called the 
Territory of War. Throughout the sections of al-Tabari’s book, different questions 
are addressed to the jurists regarding the relations between these two territories, 
and from looking at the sections about which the jurists had a consensus, one can 
construct a fairly accurate model of jihad during that period of Islamic history. 
One should not, of course, ignore the opinions of medieval jurists who 
represented schools of thought that are not mentioned in al-Tabari’s book. 

Let us look into the specific topics of al-Tabari’s Book of Jihad. Al-Tabari 
begins his book with an introduction in which he mentions that one of the main 
characteristics of Islam is that it is a religious message to humanity and he 
declares that the way Muslims should treat non-Muslims is already explained in 
Islamic law. Then, al-Tabari lists his first subheading, the sira (authoritative 
practice) of fighting polytheists. The only other topical subheading appears before 
section 21, which is “The opinions concerning the rules for extra shares and 
booties.” These two subheadings assume that all the sections that follow each one 
of them relate to this general subheading. But the sections in fact diverge into 
topics that, to some extent, do not directly relate to the general topic of the 
subheading. For example, in section 37.2, al-Tabari mentions the disagreement 
among jurists on the rule concerning a Muslim who works as a spy for the enemy. 
This section does not directly relate to the general topic of the second subheading, 
the rules concerning extra shares and booties, under which the section is listed. 

Also, the term sira that al-Tabari mentions in his first subheading might 
refer either to strat al-nabi, the practice of the Prophet, or to the practice of the 


early community. Al-Tabari, in his first topic after this subheading, section |, 
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mentions the unanimous agreement concerning the Prophetic practice, but in 
many sections afterward, under this first subheading, the Prophetic practice is not 
clearly mentioned for possibly a simple reason, which is the lack of authoritative 
narration of such practice. Therefore, one can suggest that al-Tabari’s reference to 
“the sira of fighting polytheists” might refer to authoritative practice in general, 
including both Prophetic practice as well as the practice of the caliphs, especially 
the first four ““well-guided” caliphs who ruled from 632-661 C.E. Thus, in this 
sense, Sira is used as a singular form of the plural siyar, which is the topic that 
developed in Islamic religious writings to refer to the authoritative way in which 
Islamic states deal with other states. 

Al-Tabari refers to “the scholars of siyar” in more than one place in his 
Book of Jihad, such as in sections 5.1 and 34. Under these two subheadings, al- 
Tabari addresses a variety of topics, most of which appear in earlier and later 
works of Islamic jurisprudence either within a section on jihad or on siyar. 

Since al-Tabari’s book follows the genre of ikhtilaf (disagreement among 
jurists), he begins almost every topic by mentioning first the unanimous 
agreement among the Sunni jurists that he includes in his book, and then 
elaborates on the detailed cases concerning the subject on which they disagree. 

There is a relative consistency in terms of the sequence of topics and the 
grouping of sections on the jurists’ disagreements by listing them one after the 
other after a general topic of unanimous agreement. But there are a few 
exceptions in which a section related to a specific disagreement appears under two 
sections of unanimous agreement. For example, this occurs in the case of the 


jurists’ disagreement on the status of monks who are found in enemy territory. It 
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is first found under section 3.1 in which the question is about a monk’s non- 
combatant status and his immunity from being attacked by combatants in the 
Muslim army. The same discussion appears under section 38.2, in which the focus 
is on the status of a monk’s properties. This kind of repetition appears to be due to 
the overlap between the two topics in some of the sections. For the sake of clarity, 
I provide in the following a list of the main topics addressed by al-Tabari in his 
Book of Jihad and the groups of sections that mostly cover these topics: 
(1) The invitation of polytheists to Islam before fighting with them and the 
question of justification: Sections 1, 1.1. 
(2) The conduct of Muslim combatants and the enemy’s non-combatants’ 
immunity: Sections 2-3.1. 
(3) The rules concerning duels with an enemy combatant: Sections 4, 4.1. 
(4) The rules of peace agreements and pledges of security: Sections: 5-7.1, 
10.1-19.1. 
(5) Rules concerning Muslim combatants committing illegal acts in the 
Territory of War: Sections 19.1-20.1. 
(6) On the rules pertaining to the distribution of booties and the determination 
of shares in the spoil: Sections 21-38.3. 
(7) Rules pertaining to prisoners of war and the payment of ransom: Sections 
39-41.5. 
The first general topic appears after al-Tabari’s introduction, “The 
invitation to Islam before fighting the polytheists.” There is an assumption in al- 
Tabari’s book based on the jurists’ unanimous agreement that non-Muslims must 


first be invited to Islam before contemplating facing them in battle. Some of the 
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jurists, however, assume that during their time, i.e. the eighth or early ninth 
centuries C.E., this invitation to Islam had became unnecessary because they had 
already heard about Islamic beliefs. 

It becomes clear from this topic that according to medieval juristic 
thought, as presented by al-Tabari, the idea of peace stems from having a 
cohesive religious community of believers for whom the main reason for 
engaging in warfare against non-Muslim states is hostility toward their disbelief 
in Islam. It will be apparent, however, when addressing the topic of peace 
agreements, that war in the classical understanding does not have to be the only 
option that defines the relationship between the Islamic state and other states. 

It will also become clear that under this general agreement among jurists 
that non-Muslims, whether individuals or communities, have to be invited to 
Islam before waging war against them, there is significant disagreement among 
jurists on the main reason for fighting polytheists. Is it mainly because of their 
unbelief or because of being in a state of war (hirdba) against Muslims? This 
point is addressed in the second general topic: “The rules concerning the conduct 
of combatants and the categories of people who are immune from being put to 
death and injured.” 

This disagreement on the reason for justification appears when addressing 
the status of enemy non-combatants, especially those who are not mentioned in 
Prophetic traditions or the practice of the early caliphs after Muhammad. All 
jurists agree that women and children are immune from being intentionally put to 
death or injured. This is based on well-accepted traditions. They also agree that 


Muslims should fight only those non-Muslims to whom the invitation to Islam has 
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reached and who, by their refusal to embrace Islam, have become disbelievers 
(kuffar or mushrikin).”* The jurists further agree that enemy combatants may be 
targeted in a state of war. But the question also relates to non-combatants, 
whether they are men who do not fight, women, or children. There is also a 
question that relates to women or boys who are found with the enemy’s army 
shooting at Muslim combatants. If difference in religion is the main reason for 
fighting polytheists, then should Muslims target all categories of people, including 
non-combatants? Here, the juristic discourse clearly states that based on authentic 
traditions, Muslim combatants should not intentionally target women and 


children. 


This conclusion is clear in section 2.2, in which the jurist Malik b. Anas 
states that the Prophet forbade putting to death women and children. This 
represents a challenge to the idea that the main reason for putting to death enemy 
combatants is their disbelief in Islam, because if this is the case, then why is it that 
women should not be subjected to this attack? The case of children can be 
explained from the perspective that children are considered “Muslim” by virtue of 
their original state of purity from sin. Only when they reach maturity, and in 
juristic language this refers to attaining puberty and thus being accountable before 
God, are they considered adults. But women of the enemy represent a category of 
adults who presumably disbelieve in the Islamic message. There is also another 
category of people, men who do not fight, such as those with a permanent illness 
or the crippled, in which there are no clear traditions concerning their status. 

Al-Shafi‘T is among the jurists who believe that the reason for fighting the 


polytheists is their disbelief in Islam. When faced with the unanimous agreement 


21 


that women of the enemy and some men, such as the crippled or the blind, should 
not be subjected to intentional attack by Muslim combatants, he offers a literal 
explanation of the traditions that address the question of justification. The most 
important passage that al-Tabari cites from al-Shafi‘i is the one in section 3.1 in 
which al-Shafi‘l emphasizes the point that the reason for having a rule that 
prohibits Muslim combatants from putting to death monks who are found in 
enemy territory is not because they do not fight by virtue of their renunciation but 
is rather based on a tradition from the first Caliph Abi Bakr. He also argues 
against other jurists, who focus on fighting Muslims as the reason for attacking 
the enemy, that if this is the case, then Muslim combatants should not target 
workers, servants, and all people who do not fight, which is against what most 
jurists thought to be legitimate. 

Other medieval jurists, such as Abii Hanifa and his companions, Sufyan 
al-Thawri, al-Awza‘l, and others, believe that the exclusion of women, children, 
monks, and other non-combatants from being attacked by Muslim combatants in 
accordance with several Prophetic traditions and traditions from Muhammad’s 
companions provides clear indication that the reason for fighting polytheists is 
their engagement in hostile military actions against the Islamic state. As Sufyan 
al-Thawri states in the same section, 3.1, “Whoever has the ability or physical 
power to fight may be put to death.” Thus, the disagreement on putting to death 
men of certain categories who do not usually fight with the enemy army is based 
on whether one considers a person a combatant by virtue of his physical ability in 
the sense that a traveler, for example, might join the enemy army and fight 


Muslims and therefore should be considered a combatant. This is why al-Awza‘T 
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thinks that a traveler or a shepherd found in enemy territory should not be 
subjected to attack by Muslim combatants: most likely he will not join the 
enemy’s army to fight against Muslims. The case of non-combatants becomes 
clearer when addressing the question of enemy women who are found fighting 
with the enemy’s army and attacking Muslim combatants. Here, Malik prefers to 
literally follow tradition by holding the opinion that Muslim combatants should 
refrain from attacking women or children who are shooting at Muslims. Whereas 
al-Awza‘l, al-Thawri, and Abii Hanifa and his companions hold the view that 
enemy women who shoot at Muslims using weapons may be targeted by Muslim 
combatants. Thus, what shifts the status of women from being spared from attack, 
despite their disbelief in Islam, into the state of being similar to male combatants 
is their action of combating the Muslims. 

One can also note that when al-Shafi‘T provides his opinion on the case, he 
ultimately contradicts his general opinion that the enemy’s disbelief is the main 
reason for shedding his blood. This is because he holds the opinion that if women 
fight against Muslim combatants, they may be put to death or injured because 
they become in a state different from the one in which shedding their blood was 
prohibited. Al-Shafi‘l does not depend solely on traditions concerning this case, 
as Malik does, but rather he declares that the reason for targeting such women is 
their attack against Muslim combatants, which changes their status from being 
immune from attack to the one similar to any other enemy combatant. In sum, the 
minority view of al-Shafi‘l concerning the question of justification of putting to 
death enemy combatants does not hold very well compared with other jurists’ 


reasoning. 
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The remaining point in relation to the reason for instructing Muslim 
combatants not to attack women or children might be, as some Western scholars 
suggest, for the benefit gained by enslaving them instead of putting them to death. 
They can be regarded as part of the spoil of war. But al-Tabari mentions in section 
32.2 the disagreement among jurists on the case in which the Muslim army 
captures a woman and her child but they do not have enough pack animals to take 
them to the Territory of Islam. Should they take only the mother, the child, or 
none of them? Most jurists hold the opinion that the child should not separated 
from his/her mother and that both should be left behind. No jurist suggests that 
since the mother is a disbeliever and there will be no benefit for Muslims from 
leaving her alive, she should be put to death. Thus, the case of sparing women’s 
lives because they are non-combatants is more consistent as an explanation than 
assuming that benefiting from them through enslavement is the main reason. 

There are other categories of people who, according to the jurists, should 
not be attacked by Muslim combatants, such as Muslim captives and enemy 
persons who are given a pledge of security by Muslims. But despite the general 
agreement among jurists that the Muslim army should avoid hitting all those who 
are immune from being put to death or injured, the majority of jurists approve of 
targeting a place that has enemy combatants even if this leads to the unintentional 
death of non-combatants. Even if the enemy uses Muslim captives as a protective 
shield, the Muslim army can attack the enemy, but here some jurists, such as al- 
Awza‘i and al-Shafi‘i, emphasize the point that the Muslim army should avoid 
hitting the residential area in an enemy fortress or Muslim captives as much as 


possible to avoid this unintentional killing. Abi Hanifa and his companions 
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express the point that in many cases there is no way to fight the enemy without 
unintentionally hitting some people who are immune from being targeted. 

If the majority of the jurists cited by al-Tabari justify the engagement in 
warfare against disbelievers on the assumption of the latter’s state of armed 
conflict against the Islamic state, then what are the prospects of having peaceful 
relations with non-Muslims, especially with states that are in conflict with the 
Islamic state? This is the third topic to which al-Tabari dedicates several sections 
in his book. The book illustrates that there is a consensus among jurists that 
although there is very much a possibility of concluding a peace treaty or a truce 
with the enemy, it must have a time limit. Here, of course, there are two types of 
agreements that can be concluded between the Islamic state, through its leader, 
the Imam, and non-Muslims, whether individuals or political entities. The 
permanent kind of peaceful relationship may be established through a contract of 
dhimma by which a “scripturalist” non-Muslim, i.e. not an Arab polytheist, 
whether person or state, agrees to pay a yearly poll-tax to the Muslim authorities 
in exchange for the Muslims’ protection for him or for the state, and to have a 
permanent peaceful relationship with the Islamic state and its majority Muslim 
citizens. Such states would be, according to this classical model, allied with the 
Islamic state and individual non-Muslims would be considered protected citizens 
of the Islamic state (dhimmis). At least theoretically speaking, the jurists agree 
that this should be the only existing permanent peaceful relationship between the 
Islamic state and other states. 

But there is also a possibility of having a peaceful relationship with other 


states through concluding peace treaties that are limited in their duration. This is 
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the case when the non-Muslim state is not expected to pay any kind of tribute to 
the Islamic state. As al-Awza‘i explains in section 6.1, this kind of agreement or 
truce is based on Muhammad’s conclusion of a peace treaty with the Meccan 
polytheists that was called the peace accord of al-Hudaybiya, the name of the 
place in which it was conducted. The polytheists, according to that agreement, did 
not promise to pay anything to the Muslims. Jurists and Muslim historians 
disagree on the duration of that treaty. Although in the well-known biography of 
the Prophet by Ibn Ishaq the accepted duration was for ten years, al-Tabari refers, 
in section 5.1, to six and four years.”° Al-Tabari’s questions from earlier jurists 
show that they agreed that the Islamic state should not conclude any peace 
agreement with the enemy that does not include paying tribute to the Islamic state 
unless it is limited in duration. Some jurists, such as al-Shafi‘i, insist that the time 
limit must not exceed the duration of the Prophet’s peace accord of al-Hudaybiya. 
And if there is a need to renew this peace agreement for another term, the Imam 
may do that. Al-Tabari’s quotation from Abi Hanifa and his companions does not 
show that they require a time limit that does not exceed that of al-Hudaybiya. 
There is also a possibility of concluding a peace agreement with an enemy 
person by offering him a pledge of security, which is a pledge of safe conduct for 
a limited time during which this person can move freely inside the Territory of 
Islam. This is mostly offered to merchants who buy or sell goods in Muslim 
provinces and then return back to enemy land. As al-Tabari’s sections on this 
topic show, many Muslim merchants used to get a pledge of security from the 


Byzantine authorities, for example, and trade inside Byzantine territory. 
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In general, al-Tabari’s sections that cover the topic of peace treaties and 
pledges of security clearly show that there was an understanding among jurists 
that concluding peace with the enemy can provide many benefits to Muslims, 
They used the expression ‘alal-nazar lil-muslimin (based on the consideration of 
Muslims’ [interests]) to give the Imam a religious approval in which he can have 


enough flexibility to conclude peace and avoid war with the enemy. 


The Peace Agreement and the Concept of a “Third Territory” 

The sections on peace agreements in al-Tabari’s Book of Jihad have 
special importance, since some modern writers on jihdd in Islam use the notion of 
peace agreement, as legitimized by classical jurists, to prove that relations 
between the Islamic state and other states are based in principle on peace and that 
there is always a possibility of having peaceful relations with non-Islamic states,”° 
Moreover, some writers look to the Shafi‘i jurists’ presentation of a third territory 
called dar al- ‘ahd or dar al-sulh, i.e., ‘the territory of covenant’ or ‘the territory of 
peaceful relations,’ as an indication that the classical model of jihad opens the 
door for permanent peace with non-Islamic states. Another view suggests that al- 
Shafi‘l looked to the world as one territory and that no distinction of territories is 
necessary for relations between Muslims and non-Muslims.’ 

To examine al-Shafi‘i’s views mentioned above, it is clear that al-Tabari’s 
quotations from al-Shafi‘t do not show any recognition of a third territory, only 
the territories of Islam and war; but one can find this kind of recognition in the 
literature of the Shafi‘? school.7* However, one needs to identify the types of 
peace agreements legitimized by al-Shafi‘T and other jurists in order to see if 


making a third category would change the picture from having only two 
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categories. If a third territory refers to a land in which its people have a peace 
agreement with the Islamic state without paying to the Muslim authority a tribute 
every year, then this type of peace is referred to, by al-Shafi‘i and other jurists. by 
several terms, such as muhd@dana, muwdda‘a, or sulh, all of which refer to a peace 
agreement. As al-Shafi‘i states in section 6.1, such a peace agreement should only 
be conducted if Muslims are in a situation in which having a truce with the enemy 
becomes necessary, and also it should be limited in time, and its duration should 
not exceed the time of al-Hudaybiya, the peace accord conducted by the Prophet 
with the polytheists of Mecca. In addition, al-Shafi‘l states that renewing the 
agreement is permissible only if Muslims still do not have power over the enemy, 
because according to al-Shafi‘l, the basic principle of the obligation of jih@d is to 
fight disbelievers until they either embrace Islam or pay the poll-tax. Thus, al- 
Shafi‘ agrees with other jurists that an unlimited peace agreement with 
disbelievers is not permissible in the law of Islam. Also in section 6.1, al-Shafi‘i 
states that if it is necessary for Muslims to have a peace agreement with 
disbelievers without specifying a time limit, the Muslim leader, the Imam, should 
have the right, by this agreement, to invalidate it at any time he wants. 

In these above-mentioned cases, whether the territory of an enemy people 
who have a time-limited peace agreement with the Islamic state is called a 
Territory of Peace Agreement (dar al-sulh) or remains a Territory of War, it does 
not change the picture very much because no permanent peaceful relations have 
been established. In fact, Shafi‘i jurists meant mainly by dar al-‘ahd or dar al- 
sulh the territory of those who have accepted to pay the poll-tax to the Islamic 


state, thus changing their status to protected non-Muslims (ah/ al-dhimma), and 
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only through this type of agreement can a permanent peace with non-Islamic 
states be established. Calling this territory dar al-‘ahd or dar al-sulh was done to 
resolve the problem of the status of such a territory. It was not regarded as a 
territory of Islam since Islamic laws were not applied and most of the people were 
not Muslims. At the same time, how could such a territory, regarded as the 
Territory of War, and its people have permanent peace with Muslims and not be 
enemies any more? At any rate, even with this recognition of a third territory that 
represents states of protected non-Muslims, the general understanding in the view 
of classical jurists, that Muslims should fight disbelievers until they either 
embrace Islam or pay the poll-tax, remains the same whether using two or three 
territories of classification. 

As for al-Shafi‘i’s saying that the whole world represents only one 
territory, certainly al-Tabari’s quotation of al-Shafi‘l does not encourage such 
conclusions, but it is possible that al-Shafi‘i refers to his disagreement with Abi 
Hanifa regarding the unlawful activities conducted by Muslims in the Territory of 
War. According to Abii Hanifa, if a Muslim commits an act punished by the fixed 
punishment of Islam (hadd) in the Territory of War and then comes back to the 
Territory of Islam, he should not be subject to the punishment, except for a loan 
or the forcible taking of property, which should be returned to its owner. On the 
contrary, al-Shafi‘i thinks that all Islamic rulings are applicable to the Muslim 
wherever he lives, and the person who commits such an act should be subject to 
the fixed punishment when he returns to the Territory of Islam. Thus, for al- 
Shafi‘i, the world is considered to be one territory in relation to the application of 


Islamic rulings on Muslims.” 
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Another prominent theme in al-Tabari’s book that is expressed in several 
sections, such as those related to peace treaties and pledges of security, is the 
fulfillment of promises and the honoring of agreements, even those conducted 
with enemy combatants. The sections that cover the rules pertaining to duels 
between a Muslim combatant and an enemy combatant, for example, illustrate the 
point of honoring agreements. Although the jurists disagree on some of the rules 
pertaining to duels, there is a general agreement that if an enemy combatant 
requests a duel with one Muslim combatant, other Muslim combatants should not 


help their companion even if they fear he will be killed by the enemy. 


The Jurists’ Rules and the Principle of Reciprocity 


One of the important questions that must be addressed when explaining 
the medieval contribution of Muslim jurists to the topic of jihad is to decide to 
what extent their legal discourse and the rules they formulated were influenced by 
actions taken by their enemy: was there any treatment of such questions based on 
the principle of reciprocity in dealing with the enemy? In al-Tabari’s Book of 
Jihad, most of the opinions expressed by jurists and their reasoning in deducing 
certain rules concerning the cases in question do not show any reliance on the 
principle of reciprocity. In other words, it appears that what the enemy does 
toward Muslims does not factor into the jurists’ decision-making process. They 
seem to be more concerned with how to reach decisions that are aligned with 
Islamic teachings as represented in Qur’anic verses, Prophetic traditions, and 
traditions from later authorities. 

However, in other medieval works on jihad and siyar, such as that of 


Muhammad al-Shaybani, some cases are decided based on the principle of 
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reciprocity.°° But despite this lack of consideration of the enemy’s actions in 
formulating rules concerning specific questions, al-Tabari’s Book of Jihad clearly 
shows that many such rules and regulations reflect a reality in which there is a 
similar behavior expected from the enemy. For example, on the rules concerning 
the musta’mans, those enemy persons who are given a pledge of security, the 
jurists also address questions related to Muslims who are given a pledge of 
security by the enemy. In the sections that address the rules concerning prisoners 
of war and the possibility of enslaving captured enemy persons, the jurists also 
address questions related to Muslim captives who are enslaved by the enemy. 
This point becomes significant in the modernist critique of the classical model of 


Jihad, as will be explained below. 


Juristic Reasoning in the Book of Jihad and the Theory of Islamic Law 


A last point to which al-Tabari’s Book of Jihad can contribute 
significantly is the debate among scholars of Islam today concerning the origin 
and development of Islamic law in its formative period during the eighth century. 
What was the main line of reasoning that early Muslim jurists used in formulating 
their own opinions? Were they very literal in their application of the texts of the 
Qur’an and traditions from the Prophet? How about the cases in which there were 
no texts or earlier traditions to provide the needed rules? In the theoretical works 
of the principles of jurisprudence (usu al-figh), Sunni theorists formulated four 
main sources of Islamic law, two of which are textual, referring to the Qur’an and 
Prophetic traditions as recorded in the canonical collections. The other two 
sources are needed in cases that presumably are not regulated in the religious 


texts. These are the consensus (ijmd‘) among Muslim jurists during any specific 
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time on the rule concerning a legal case and the use of analogy (giyds) to link a 
non-textual case with a textual one. But beyond this general acceptance of these 
four sources of Islamic law among the Sunni schools of jurisprudence, some 
jurists developed other sources that remained controversial, such as juristic 
preference (istihs@n), closing the means to harm (sadd al-dhara’i‘), and the use of 
custom (‘urf) as a legal source. Scholars debated the legitimacy of these sources 
for providing religious rules based mainly on their scholastic affiliation. While 
Shafi‘l jurists insisted on having only the four main sources of law, Hanafi and 
Maliki jurists in general accepted the inclusion of more than the four sources as 
legitimate sources of Islamic law. 

The question that can be raised based on al-Tabari’s Book of Jihad is how 
much the line of reasoning among the jurists quoted by al-Tabari corresponds to 
the theoretical understanding of the sources of Islamic law. Also, Muslim 
historians of Islamic law claim that in the early stage of the development of the 
Sunni schools of Islamic jurisprudence, in the late seventh and eighth centuries, 
two schools became distinct from each other. The Iraqi school of Abii Hanifa and 
his companions was called the People of Opinion (ahi al-ra’y) because of their 
limited usage of Prophetic traditions and their main reliance on their own 
discretion in ruling on legal cases. The second school was that of Medina, 
represented by Malik b. Anas, which relied heavily on Prophetic traditions and 
thus was called the People of Prophetic Traditions (ahi al- hadith). They did not 
use analogy or juristic preference except in very few cases. Al-Shafi‘l, who 


studied with Malik and some of Abi Hanifa’s companions later in his life, 
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developed a school that depended on the use of traditions as well as analogy in 
cases not regulated by the religious texts. 

In contrast to the above traditional view of the early history of the Sunni 
schools of jurisprudence, some Western historians of Islamic law present a 
different view regarding their early development. Joseph Schacht in his The 
Origin of Muhammadan Jurisprudence argues that early Muslim jurists, such as 
Abii Hanifa, Malik b. Anas, al-Awza‘i, Sufyan al-Thawri, and others, resorted to 
the dominant practice (sunna) in the province where they lived as the main source 
of legal judgment.*’ The Qur’anic text, of course, represented the first point of 
reference for them, but the many questions they faced as religious scholars who 
provided advice for the government and individuals developed within the new 
environment of the Muslim conquests in the second half of the seventh century 
and the eighth century. These questions are not addressed in the Quranic text. 
The role of Prophetic traditions was not yet eminent and authoritative. Only when 
al-Shafi‘T developed his legal discourse in the last quarter of the eighth century do 
we find the term sunna referring to Prophetic traditions and not the common 
practice of a specific community. A clear indication of the reliance on common 
practice was Malik’s authoritative usage of the “opinions of the people of 
Medina.” For Malik, whatever specific point of law the scholars of Medina before 
him agreed on is for him an authoritative source of Islamic law. Therefore, 
according to Schacht, beyond this general agreement on the Qur’an and 
communal practice, these early jurists resorted to their own opinions to answer 


questions not addressed before. The use of juristic consensus (ijma‘) was not 


developed yet. 
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The point that relates to al-Tabari’s Book of Jihad is to decide to what 
extent this book can benefit the debate on the early development of the Sunni 
schools of Islamic law. Schacht himself, in his introduction to the Arabic text that 
he published in 1933, comments that al-Tabari’s book provides a rare source for 
the legal opinions of early jurists such as al-Awza‘i and Sufyan al-Thawri that are 
not collected as such in most of the early works on jihad and siyar.*? 

But one has to address the point that since al-Tabari’s Book of Jihad is in 
the genre of ikhtilaf, which is an exposition of the jurist’s disagreements on 
specific legal questions on topics related to jihad, the jurists’ opinions deal mostly 
with providing answers to these questions rather than analyzing and clearly 
presenting their rationale by which they reached a specific point of view. Unlike 
in the theoretical works of usiil al-figh where discussing legal methodology and 
philosophy are at the center of discussions among jurists, the books of Islamic 
jurisprudence (furii‘) are mostly concerned with providing legal opinions on 
specific topics and providing a value for any action committed by a Muslim 
within the range of the accepted five legal categories of “obligatory, prohibited, 
commended, disliked, or permitted.” But despite this limitation, in many sections 
of al-Tabari’s Book of Jihad his quotations from earlier jurists provide some 
explanation of the rationale in developing their own opinions concerning specific 
questions. Even al-Tabari himself seems to have been interested in following the 
line of thought for each jurist in some of the sections on legal disagreement. In 
section 36.1, for example, al-Tabari mentions the reason ( ‘i//a) that led each jurist 
or a group of jurists to articulate a specific response to the question of “the 


separation between a child and a person other than his mother from his blood 
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relatives who are both found in enemy territory.” One may also notice that al- 
Tabari’s quotations from al-Shafi‘l include a more detailed explanation by al- 
Shafi‘T himself of his legal reasoning than jurists such as al-Awza‘t or Sufyan al- 
Thawri. This might be because of al-Tabari’s dependence on a written version of 
al-Shafi‘i’s opinions as transmitted to him by al-Rabi‘ al-Murdadi, while al- 
Tabari’s quotations from al-Awza‘l and Sufyan al-Thawri might have relied only 
on oral transmission of their opinions. 
In sum, despite the limitation that faces the reader of al-Tabari’s Book of 
Jihad in terms of exploring the legal reasoning of the jurists, it can still provide a 
good source of information with which one can compare the actual reasoning of 
the jurists to see if it fits the theoretical framework that is found in classical works 
on Islamic legal theory and also to see if such reasoning corresponds to the 
assumptions made by modern historians of Islamic law on the early development 
of the Sunni legal schools. Although one might be tempted to generalize about the 
whole corpus of the legal contribution of such jurists, including their opinions on 
many other topics, the aim of the following analysis is to reach conclusions that 
are limited to the jurists’ opinions on jihdd based on al-Tabari’s Book of Jihad. 
One should mention first that it seems from the plethora of al-Tabari’s 
quotations from the early Muslim jurists that there is a general agreement on the 
primacy of the Qur’&nic text as the main source of religious knowledge. In several 
sections of the book, one or more of the jurists refer to Qur’dnic verses as a source 
for affirming their own opinion. In addition, although the jurists represent 
different provinces and cities of the Islamic state at that time, such as Iraq, Syria, 


and Medina, at least in al-Tabari’s Book of Jihad the well-known geographical 
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variations in Qur’anic readings do not appear to constitute any factor in the 
disagreements among jurists. This can be explained simply by the fact that the 
quoted Qur’anic verses do not have significant variations in readings that can lead 
to different interpretations. 

However, one may notice that there are some disagreements on 
interpreting or applying the meaning of a Qur’anic verse during the jurists’ time. 
A clear example of this kind of disagreement is found in section 9.1 where the 
jurists disagree on whether to apply the rule mentioned in Q. 8:16 in which a 
Muslim combatant may retreat during combat from fighting the enemy if he 
intends to prepare himself for attack again or to join a group of combatants who 
intend to attack the enemy. 

As for Prophetic traditions, one may agree with Schacht’s thesis that al- 
Shafi‘i was the jurist who made Prophetic traditions more prominent in terms of 
their usage as the second source of religious knowledge after the Qur’an. The one 
jurist in al-Tabari’s book who resorts mostly to Prophetic traditions is al-Shafi‘t. 
Someone who supports the traditional view that all jurists incorporated Prophetic 
traditions into their decision-making process might argue that since al-Shafi‘T 
lived somewhat later than Abi Hanifa, al-Awza‘i, and Sufyan al-Thawrt, and also 
traveled to several provinces from Iraq in the East to Egypt in the West, he was 
able to hear and collect more Prophetic traditions than his predecessors. To 
support this view, it seems that the other jurists quoted in al-Tabari’s Book of 
Jihad also refer occasionally to traditions from the Prophet, including Hanafi 
jurists such as Abi Yisuf. In such passages, it is clear that all jurists regard 


Prophetic traditions as authoritative in deciding the rule concerning the case in 
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question. This is the main argument of Muhammad Mustafa al-Azami in his 
critique of Schacht’s thesis about the early development of Prophetic traditions as 
a source of legal judgments.? It might be valid to suggest, therefore, that, based 
on al-Tabari’s Book of Jihad, all jurists agreed on the authoritative status of 
traditions from the Prophet and that on matters related to jihad and siyar, the 
practice of the Prophet represented an example of action that later Muslim 
caliphs, provincial governors, and army commanders should follow. But it is clear 
from the disagreement among jurists that not all of them agreed on the 
authenticity of transmitting such traditions, and each jurist cites only what he 
-considers to be authentic. . 

As for the Arabic term sunna, which Schacht and other Western scholars 
think refers first to the authoritative practice of the community and only later 
developed to mean specifically the Prophetic practice, the instances in which the 
term sunna appear in al-Tabari’s Book of Jihad show that they refer to the 
Prophetic sunna, especially in al-Shafi‘i’s references, but also to the general 
authoritative practice of the early Muslim community. 

As for the third legal source, the consensus among jurists (ijma@‘), one has 
to distinguish first between the unanimous agreements among jurists as listed by 
al-Tabari at the beginning of most of the sections in his book and what the jurists 
themselves refer to in developing a legal opinion as based on consensus among 
scholars. Al-Tabari’s references to consensus represent his own choice as a jurist 
to regard specific legal cases as unanimously agreed upon by earlier jurists. But 
even this alleged ijma‘ expressed by al-Tabari does not precisely fit the legal 


category of consensus among jurists. This is because a valid ijma‘ requires the 
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unanimous agreement of all jurists during a specific time on the rule concerning a 
legal case. Al-Tabari does not include the opinions of Ahmad b. Hanbal, the 
founder of the Hanbali school of law; Dawid al- Zahiri, the founder of the Zahiri 
school of law; or the Shi‘I Imams who developed the Twelver Shi‘i school of law. 
It is true that for al-Tabari himself, the jurists that he cites are the only ones that 
he thinks should be cited in terms of their authority and legal knowledge. The 
biographers of al-Tabari’s life and works mention that he did not regard Ahmad b. 
Hanbal as a jurist but rather as a traditionist. This point has an impact on modern 
discussions of the whole corpus of traditional jurisprudence in Islam. Some 
modernists argue that in many books of Islamic jurisprudence, many rules are 
presented as based on consensus among scholars but in fact they refer only to the 
agreement among the most established schools and do not refer to the opinions of 
jurists who belong to other schools. In the case of al-Tabart’s Book of Jihad, the 
consensus among medieval Sunni jurists on the possibility to wage an offensive 
war under the leadership of the caliph, referred to as the Imam, was challenged by 
the Shi‘T school according to which waging an offensive jihdd could be done only 
under the Prophet himself or an infallible Imam, one of the twelve Imams of Shi‘T 
Islam. 

The other aspect of the use of ijmd‘ as a legal source can be traced in al- 
Tabari’s Book of Jihad to the jurists themselves as they express that they have 
reached certain decisions based on consensus. Among the many legal opinions in 
the Book of Jihad, only a few of them appear to be based on scholastic consensus. 
In a few instances, the jurist might refer to the unanimous agreement among 


earlier jurists as the basis for developing his legal opinion on a specific case. 
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There are, however, more references to what is called in Islamic legal theory 
ijma‘ sukiit? (consensus based on the lack of a contrary opinion). The jurists might 
indicate to the inquirer that they have not heard of any earlier authority objecting 
to doing what is in line with their own opinion. These references to opinions 
based on legal consensus do not appear to be very frequent in al-Tabari’s Book of 
Jihad compared with the majority of cases that are decided based on other 
sources. 
As for the fourth source of Islamic law among the Sunni schools, the use 
of analogy (qgiyas) to reach a legal decision by comparing a novel case with a 
textual one, this is mentioned several times in al-Tabari’s book, specifically by al- 
Shafi‘i and Hanafi jurists. Al-Shafi‘l, for example, indicates in section 3.1 that his 
legal opinion in which he states that Muslim combatants should not target monks 
found in enemy territory as based on a tradition from Abi Bakr, the first caliph 
after Muhammad, and not a giyas, meaning not an analogy made by comparing 
the case of monks with that of women and children. As stated above, al-Shafi‘T’s 
aim in denying the possibility of giyas is to argue against those who think that the 
reason for not targeting non-combatants is their state of non-combatancy more 
than anything else. However, these clear references to giyds are very limited in 
number. There might also be cases that are decided on legal analogy without 
mentioning the term giyas. 
But the overwhelming majority of legal cases in al-Tabari’s Book of Jihad 
do not appear to be based on any of the four main Sunni legal sources. Since this 
book lies in the genre of ikhtilaf, the bulk of legal cases are disagreed upon by 


jurists and consequently we do not expect for the most part a Qur’anic verse or a 
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well-known and accepted Prophetic saying or practice to be included within the 
juristic discussions on such points of disagreement. In other words, most of the 
cases that are cited by al-Tabari from earlier jurists are not directly decided based 
on a Qur’anic verse or a Prophetic tradition. Moreover, only a few of these are 
decided based on ijmda‘ or qgiyds. If the case that is presented to the jurist is a novel 
one, then one expects that jurists before him did not have anything to say about it, 
and in many such cases no analogy is possible because there is no textual case in 
which its efficient cause (‘i//a) for having the rule is also found in the new case. 
As a matter of necessity and need, the jurists had to respond to the 
questions addressed to them by providing answers that presumably were applied 
by the inquirers or specifically by political and military authorities. Therefore, we 
do not see in al-Tabari’s Book of Jihad instances in which a jurist declines from 
providing an answer to a question because of lack of evidence based on the main 
four sources of Islamic law. Consequently, the majority of the cases are decided 
based on what amounts to ‘juristic preference’ in legal terminology. It is a kind of 
legal reasoning in which a jurist provides an opinion on a legal case based on his 
own discretion and in which one cannot find a clear link to specific textual 
evidence, consensus among earlier jurists, or an argumentation based on analogy. 
Al-Shafi‘l himself declares in his theoretical work al-Risala fi Usiil al- 
Figh (The Treatise on the Principles of Islamic Jurisprudence) that to decide on 
cases that are not regulated in the texts of the Qur’dn and Prophetic traditions, the 
only two legitimate sources to judge such cases and to establish a religious rule 
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are iima‘ and qiyds. But in many of the passages taken from al-Shafi‘I’s major 
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work of jurisprudence, al-Umm, as quoted by al-Tabari, al-Shafi‘l resorts to 
juristic preference to reach his legal opinions rather than analogy. 

One might suggest, however, that such juristic preference is somewhat 
guided by Islamic principles and the general meanings of the religious texts, and it 
does not necessarily represent a purely subjective view that is independent from 
such general meanings. It depends on each jurist’s understanding of such 
principles and the reasons behind or objectives (maqdsid) of the textual rulings. 
For example, in section 39.1, al-Tabart mentions the case in which the enemy 
provides a pledge of security to a Muslim captive and tells him to go the Territory 
of Islam and bring a ransom in money or property, and if he does not bring them 
the ransom, he should return to enemy land and be considered a prisoner of war 
again, and the Muslim captive agrees to such a condition. Should he, after being 
released from captivity, fulfill his promise to pay them the ransom or otherwise 
return to the state of captivity? Here one can consider this case as non-textual in 
the sense that the jurists do not cite a specific Qur’anic verse or a Prophetic 
tradition that addresses the case in question. But the jurists have a general 
understanding from the Qur’anic verses and Prophetic traditions that a Muslim 
should fulfill his promise to people, even in dealings with enemy combatants. 
Therefore, this general principle can be applied to the case. All the jurists quoted 
by al-Tabari agree that a Muslim captive should fulfill his promise and pay the 
ransom to them. A minority view suggests that he should return to captivity if he 
does not provide the ransom, but the majority view apparently depends on the 


understanding that a Muslim captive has the right to escape from enemy hands, 


4] 


and therefore the lack of ransom should not lead him to voluntarily return to a 
state of captivity. 

One can conclude, therefore, from analyzing the juristic reasoning that is 
included within al-Tabari’s quotations from the jurists that the theoretical 
framework developed by al-Shafi‘i to strictly standardize the sources of Islamic 
law to include only the four main sources does not appear to be successfully 
applied in dealing with legal cases related to jihad and siyar, even by al-Shafi‘i 
himself. One cannot ignore the fact that such theorization developed out of 
intense debates among jurists and critique and counter-critique such as al-Shafi‘i’s 
accusation of Malik and his followers of not following Prophetic traditions. If this 
is the case, then the possible divergence between theory and practice might 
challenge the traditional view that the theory of Islamic law was constructed 
based on studying and analyzing actual legal cases in different areas of Islamic 
law. At least in many such cases in The Book of Jihad, the theorization of al- 
Shafi‘i does not seem to hold very well when responding to specific questions. 

In conclusion, al-Tabari’s Book of Jihad demonstrates that, despite the 
significant disagreements among Sunni Muslim jurists regarding the legal cases 
related to the topic of jihad, they nevertheless unanimously agreed on a model of 
jihad by which relations between the Islamic state and other states are based on 
warfare unless they either embrace Islam or pay the poll-tax, and that a peace 
agreement may be conducted in cases of necessity and only for a limited time. 
This state of warfare, according to the majority of jurists represented in al- 
Tabari’s Book of Jihad, however, is a direct result of the presumed hostility of 


non-Muslim states and their armed conflict with the Islamic state. 
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The Medieval Doctrine of Jihdd and Its Relevance to 
Modern Islamic Political Movements 


A final issue must now be addressed: what is the relevance of the classical 
doctrine of jihad to modern times? Should one consider this doctrine as 
representative of Islamic law (shari‘a), and therefore it can be applied at any time 
an Islamic state wills to implement Islamic teachings on its subjects, or should 
one regard it as conditioned by its context and history and thus not the final 
representation of Islamic teachings that define relations between the Islamic state 
and other states? 

Modern positions toward the classical model of jiha@d as stated by the 
jurists in the Book of Jihad represent a spectrum of ideas and judgments. One can 
distinguish within this spectrum two positions towards the medieval formulation 
of the theory of war and peace in Islam, one that is affirmative and the other that 
is rejectionist. The rejectionist position represents those Muslim writers and 
Western scholars who try to prove that the original teachings of Islam, as found in 
the Qur’an and the life of Muhammad, call for peaceful relations between the 
Islamic state and other states and that war is legitimized only for the defense of 
the Islamic state against aggression.** According to this view, a development 
occurred in the doctrine of jihad during the history of Islam through which the 
view of expansion and forcing all non-Muslims to pay the poll-tax or to face death 
emerged as the representative of Islamic teachings on this issue. Therefore, one 


needs to stick to the original teachings of Islam and implement those in the 


modern life of Muslims. 
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The affirmative position represents a group of Muslim writers and 
Western scholars who assert that the classical juristic literature on jihad does not 
deviate from the authentic teaching of the Prophet and that this model represents 
“Islamic international law” which can be applied at any time by an Islamic state. 
But some of the writers in this group recognize the difficulty in implementing 
such a model of international relations today. They try to show that the 
relationship between the Islamic state and other states, according to the classical 
juristic model, is based on peace rather than warfare and thus open the door for 
possible compatibility of the classical model with modern political systems.” 
These writers use some quotations from al-Shafi‘i, as mentioned above, or al- 
Awza‘l to prove their case. But even with the relative disagreements among 
jurists, the main argument for the classical doctrine of jihad, mentioned above, 
remains compelling, and al-Tabari’s Book of Jihad indicates clearly such 
consensus among those jurists. 

Other writers who hold the same affirmative position toward the classical 
view of jihdd state clearly that the relationship between the Islamic state and other 
states is not peaceful in principle from an Islamic point of view, as the jurists 
indicated, but that in modern times there is room for peace agreements or treaties 
that make this relationship as peaceful as possible.*° But here also this view faces 
a serious problem when implementing the classical model in modern times. This 
problem is mainly the impermanent status of the peace agreements sanctioned by 
the jurists. What would be the political and diplomatic challenge in the 


relationship between the Islamic state and other states if the latter know that the 
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peace agreement with the Islamic state is only temporary and that it might not be 
renewed for a next term? 

There are also other problems facing the application of the classical model 
of jihad in modern times. If one needs to follow the main acts and rules of war 
provided by the jurists and believed to be practiced by the Prophet of Islam 
himself, does this mean that in case of war the Muslim army should take 
disbelievers’ women and children as captives and enslave them because they 
would be regarded as booty for Muslims? Some Muslim writers who hold the 
affirmative position might answer this last question by emphasizing the point that 
not all the actions taken by the Prophet are regarded as obligatory and part of the 
Islamic law (shari‘a), and that according to the rules of Islamic jurisprudence, 
only those acts that are done by the Prophet with the intention of legislating a 
religious rule should be followed.*’ But in this case, one might ask on what basis 
should we accept the Prophet’s actions regarding prisoners of war, for example, as 
part of Islamic law but those actions regarding the capture of women and children 
as not? In other words, how can we prove that the practice of Muhammad toward 
prisoners of war aimed at legislating a universal Islamic rule but the practice of 
enslaving women and children did not? Should we depend on a modemist 
argument to say that there are no such practices today during times of war 
between nations and that slavery has been already been abolished? If this is the 
case, then what is the point in referring to Prophetic practice or the interpretation 
of medieval jurists on matters related to the conduct of war and peace? 

Most Islamists who hold the affirmative view toward the classical doctrine 


of jihad do not depend at least in theory on any modernist argument to reject such 
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practices of medieval armies to enslave the enemy’s women and children. Rather, 
they try to prove that the teachings of Islam are against slavery and the 
degradation of women in any shape or form and that such practices of early 
Muslims were conditioned by the historical context in which they lived and the 
treatment of the enemy based on the principle of reciprocity. But if such practices 
were presumably approved by the Prophet and followed by his Companions, and 
there is no clear distinction by which one can argue that those Prophetic actions 
regarding the prisoners of war are intended to be part of the shari‘a while those 
regarding the enslavement of women and children are not, then applying the 
principle of reciprocity in treating the enemy and taking into consideration the 
historical context of the seventh and eighth centuries can be expanded to include 
rules used to decide the fate of prisoners of war, or even enforcing a yearly 
payment of a poll-tax on non-Muslim subjects of the Islamic state or on states that 
have a permanent peace treaty with the Islamic state. The affirmative Islamist 
position might reject such expansion by arguing that the payment of the poll-tax 
(jizya) is mentioned in the Qur’4n, and therefore the rule was established not only 
based on the current practice at the time but essentially based on a Qur’anic 
instruction, while there are no Qur’anic verses or Prophetic traditions that clearly 
consider practices such as the enslavement of enemy women and children during 
the time of war as part of the universal Islamic_rules of conduct. In the final 
analysis, therefore, the main disagreement between the affirmative position and 
the rejectionist one rests on how to interpret the religious texts that provide rules 


on matters related to war and peace in Islam. 


Let us go back to the first position of rejection held by several writers who 
recognize the development of the doctrine of jihad from one that was defensive in 
nature to a platform for expansionist policy during the Classical Period of Islamic 
thought. Here one needs first to know how these writers reach this conclusion, 
since the jurists depended on Qur’anic verses and traditions from the Prophet in 
order to formulate their view. The key to these writers’ approach is their 
dependence on those Qur’anic verses and selected Prophetic traditions relating to 
jihad, constructing from them the Islamic point of view and then evaluating the 
jurists’ model accordingly. 

Several Qur’anic verses deal with fighting disbelievers; only one 
specifically requires them to pay the poll-tax. In contrast, other verses call for the 
peaceful treatment of disbelievers and to refrain from using force or coercion in 


8 In the theory of Islamic law this apparent 


converting them to Islam. 
contradiction is called ta ‘Grud, in which several verses in the Qur’4n or hadith 
show an apparent contradiction or ambivalence in meaning; from an Islamic point 
of view, it is not considered a real contradiction since God’s commands, the 
ultimate source of Islamic law, do not contradict themselves, and therefore this 
apparent tension of opposing meanings should be reconciled. Scholars of Islam 
use several methods to achieve this goal. For some of the Muslim writers who 
hold the idea of development in the classical doctrine of jihad, such as Mahmid 
Shaltit, the late Sheikh of al-Azhar and Rector of Azhar University in Cairo, the 
main problem for classical jurists was that they used a juristic procedure called 


naskh (abrogation) to ease the tension between the opposing Qur’4nic versus that 


relate to jihad. These jurists thought that since most, if not all, of the Qur’anic 
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verses that call for peaceful relations with disbelievers were revealed to the 
Prophet before the verses that call for fighting them and forcing them to pay the 
poll-tax, in the matter of shari‘a the later verses abrogate the rules of the earlier 
ones. For example, the verse which calls for Muslims to refrain from fighting 
polytheists when Muslims were in Mecca is thought to be abrogated by the verses 
that call for fighting them when Muslims had power in Medina.”® For Shaltit, the 
abrogation of these Qur’dnic verses by jurists has led to the view that fighting in 
Islam has an aggressive, expansionist character; however, by taking into 
consideration all the verses regarding jihad and fighting in Islam, the picture 
would be different. 

Here Shaltiit and other writers who share his position use another method 
called jam ‘ (harmonization) to solve the problem of the apparent contradiction or 
opposition in meaning of the Qur’anic verses. Jam‘ is a method by which all the 
verses regarding an issue in Islamic jurisprudence are used without leaving any 
one of them abrogated, then certain relations between the verses are established 
by the jurist so that each one is thought to have its specific case of application. 
Shaltiit, for example, looks to verses that call for peaceful relations with non- 
Muslims as representing the general ruling in Islam that should be followed at any 
time or place, while the verses that call for fighting disbelievers are thought to be 
specific for the case in which an aggression against the Islamic state has 
happened. Therefore, the notion of jihdd in Islam becomes purely defensive in 
nature. 

There are some verses in the Qur’an that call for fighting disbelievers and 


give an indication that the latter had transgressed against Muslims, such as verses 
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1-15 in chapter 9, which call on Muslims to fight all Arab polytheists until they 
either embrace Islam or face death. Clearly there is an indication that the 
polytheists initiated the transgression against the Prophet and his Companions, yet 
verse 29 of the same chapter (9), which calls for fighting the People of the Book 
until they pay the poll-tax or embrace Islam, does not indicate that they had 
already transgressed against Muslims. The historians of the life of the Prophet 
mention that the Prophet took the poll-tax from the Christians of Najran and the 
people of Yemen without specifying what acts of aggression these people did 
against Muslims.*° Therefore, it seems that the historical evidence does not 
provide us with a clear indication that all the wars of the Prophet were defensive 
in nature. But here, according to the writers who emphasize the defensive nature 
of jihad in Islam, the traditions that do not correspond to the Qur’anic view would 
be rejected since the main argument is based on Qur’anic verses and not on 
Prophetic traditions or reports from the biography of the Prophet (sira), at least 
not all of them. 

Recognizing some of the problems in the previous approach, several 
scholars of Islam have developed another position which may be regarded as an 
expansion or modification to the idea of defensive jihad in Islam. This position 
takes into consideration the political and military environment in the Middle 
Ages. For example, taking tribute or poll-tax from the enemy was practiced not 
only by the Islamic state, but also by the Byzantines, the Persian Sasanians, and 
others.*' Taking women and children as captives and subjecting them to slavery 
were practiced by all the sates at that time. One can say that there were some rules 


that organized the relations between different states or empires, but certainly there 
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was not a conception of international law as in modern times. The empires did not 
agree on specific geographic borders, but rather they could be expanded through 
invasion and conquest. Therefore, relations between states at that time were based 
on warfare. When Islam came into being as a political entity, it was necessary to 
act according to the prevailing political system of the time. The Byzantine and the 
Persian Sasanian empires during the time of Muhammad represented by their 
existence, and not necessarily by a specific act of aggression, a hostile force that 
could fight Muslims at any time. The same picture is found during the time of the 
‘Abbasid caliphate when the jurists lived. Therefore, the classical model of jihad 
was a continuation of early Islamic views and actions, beginning from the time of 
Muhammad and his Companions.” 

According to this position, there is no need for Muslim scholars to try to 
prove that all the military actions of the Prophet and early Muslims were 
defensive or to face the problems that might arise from forcing the Qur’dnic text 
to refer to jihad or fighting in Islam as being only defensive. If one understands 
the nature of international relations in the Middle Ages, one can understand why 
the Islamic state forced other states to pay tribute. The issue of security for the 
Islamic state and its subjects was the main concern for the Prophet and the 
Caliphs after him, and this security could not be achieved without using the 
principle of equal treatment.” 

According to this view, the particularity of the verses that call upon 
disbelievers to embrace Islam or pay the poll-tax stems from its time and 
historical circumstances, and therefore the text itself becomes applicable only in 


the case where providing security for the Islamic state necessitates such actions. 
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And since in modern times a state with a majority of Muslim citizens can keep its 
security by being part of the world community of nations, fighting becomes only 
necessary to defend the sovereignty of the state and the security of its subjects.“ 
One might criticize this view as reducing the importance of the religious 
factor in the notion of jihad in Islam. Was there not any religious obligation for 
Muslims to spread the message of Islam through jihad? The defenders of this 
position would answer this question by acknowledging that spreading the message 
of Islam was and remains an important religious obligation, just like security, and 
according to Islamic teachings, especially the Qur’anic verse which calls upon 
Muslims to fight “in order for God’s Word to be more supreme” (9:40), the 
purpose is to fight any political entity that does not allow the message of Islam to 
reach the people so they can listen to this message and decide whether to choose 
Islam or not. During the time of the Prophet and after, the type of non-Muslim 
governments and states in existence did not allow the message of Islam to reach 
people, and therefore it was necessary to deal forcefully with these governments 
to provide for the security of the Islamic state and to allow their subjects to listen 
to the message of Islam. According to this understanding, an Islamic state in 
modern times would be hostile to a state that is governed by authoritative rule 
which does not allow the message of Islam to be heard by the people of that state, 
while a democratic state, for example, would not be hostile to the Islamic state 
since the message of Islam can reach the people; therefore the notion of having an 


armed conflict becomes unnecessary, and indeed, irrelevant. 
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Some Notes on the Present Translation 

As indicated previously, this translation of al-Tabari’s Book of Jihad is 
based on a microfilm copy of the original manuscript. I refer to the folio numbers 
of the manuscript by putting each number within brackets before the first word in 
that specific folio. The manuscript’s scribe does not divide al-Tabari’s Book of 
Jihad into chapters but rather writes the topic sentence for each unanimous 
agreement or disagreement at the center of the page to indicate the shift into a 
new section. I kept these topic sentences at the center of the translation pages 
typed in bold and provided section numbers typed within brackets. Since the cases 
of disagreement usually follow a general agreement, according to al-Tabari’s 
arrangement, I assigned a number to each section in which the whole number 
refers to a section of unanimous agreement and a decimal number to a section of 
disagreement. My intention is to have a numerical connection between the 
sections of unanimous agreement and those of cases of disagreement in order to 
link together the jurists’ opinions that address the same general topic. In most 
works on Islamic jurisprudence, all the points of agreement or disagreement 
among jurists in relation to a specific topic are included within one section of the 
work. 

I did not find it necessary to duplicate Schacht’s work of authenticating 
the juristic opinions in the text by examining the primary sources of al-Tabari. 
Nevertheless, when a jurist’s opinion as quoted by al-Tabari might be more 
readily understood by going back and reading the entire relevant passage from the 


original source (so as to discern its context), then this was done. 
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Certain passages contain ideas or concepts mentioned in the Qur'an 
though not cited; in these cases I have given notes referring to the relevant 
Qur’anic verses.** For the Prophetic traditions (ahadith; sing. hadith) referred to 
in the text, I have provided notes to indicate the traditionists (muhaddithin) who 
included them in their collections. Also, references to historical events occurring 
at the time of the Prophet as recorded in the great work Sirat Ibn Ishag have been 


provided. 


Literal Translation and the Use of Interpolations 


I have followed a literal rendering of the text as much as possible, as this 
is the only way to remain loyal to the jurists’ original ideas, reasoning, and lines 
of thought. This method is not without its challenges. Al-Tabari’s book consists 
mainly of questions addressed to jurists and their answers to them. Naturally 
enough, the author/compiler (himself an accomplished Muslim jurist) expected 
his readers (presumably other jurists and scholars) to understand the significance 
of these legal questions and their underlying religious ideas familiar to the people 
of that time. Aside from this, differences in grammatical structure and literary 
expression between Classical Arabic of the eighth-ninth centuries C.E. and 
modern English are obvious; thus, for the modern translator, it is often necessary 
to interpolate words and phrases to clarify, amplify, or even complete the meaning 
in English. Accordingly, I have added words within brackets ([ ]) to the text for 
clarification or to suggest a modern English equivalent for an Arabic phrase or 
concept. For the more difficult passages, I have provided explanatory notes. 

Where deemed useful, I have given the English transliteration of Arabic 


words or phrases in parentheses, especially in the case of Islamic legal terms (€.8» 
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“...in the Territory of Islam (dar al-islam)...””). Most of these — and many other 
Arabic words and phrases — are further elucidated in the “Glossary of Arabic 


Terms” appearing at the end of the translation. 


The Rendering of Certain Islamic Legal Terms 


Such terms, for the most part, have standard meanings recognized and 
used by the majority of Muslim jurists (including al-Tabari); again, see the 
Glossary. However, some of these terms as used by al-Tabari deviate (to some 
extent, at least) from their technical (or “lexical”) meanings. 

“The disbelievers” (mushrikiin or kdfiriin). A case in point is the word 
mushrikiin (sing. mushrik). This term is used by all Muslim jurists in al-Tabari’s 
book to refer to “the enemy people,” i.e. those with whom Muslims were at war 
(ahi al-harb), be they polytheists or “People of the Book” (ahi al-kitab — Jews and 
Christians and other scripturalists).*° However, in Classical juristic usage, unlike 
the Qur’anic usage in which mushrikin refers only to polytheists, mushrikin is a 
synonym for kdfiriin, a term used in the Qur’an to indicate those who have 
actively rejected the message of Islam. Therefore the two terms (from the juristic 
point of view) could be interchangeable: every mushrik is, by legal definition, a 
kafir, and vice versa. But the lexical meaning of mushrik is “one in the act of 
worshipping another god(s) besides Allah,” while kafir refers to “one in the act of 
rejecting Islam.” 

The difference in meaning is important for purposes of translation. 
Regarding the word kafir, several English words have been employed by scholars: 


“infidel,” “unbeliever,” and “disbeliever.” Since mushrik, as indicated above, 
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means not only “pagan” in classical usage but any kafir, some English writers 
have used “unbeliever,” “disbeliever,” or “infidel” to translate the word kafir, 
These are, indeed, technically correct translations, yet one can also appreciate the 
different nuances of meaning between the English words unbeliever and 
disbeliever. 

According to Webster’s Dictionary, both words are synonyms; however, 
unbelief implies merely a lack of belief, whereas disbelief suggests the positive 
refusal to believe.*’” What makes this difference significant, as I see it, for the 
purposes of translating al-Tabari’s book (or any other classical juristic work on 
Jihad), is that there is a clear emphasis in al-Tabari’s treatment of the subject of 
Jihad on who among non-Muslims should be fought and under what conditions 
fighting is permissible. One clearly notes in section 2 of the book that the 
invitation to embrace Islam before fighting non-Muslims represents a strong 
Prophetic tradition well-known by all jurists, and even in the cases where there is 
disagreement among jurists regarding the obligation of invitation to Islam before 
fighting (section 1.1), those who do not find the invitation to Islam to be 
obligatory have assumed that non-Muslims at the jurists’ time, such as the 
Byzantines or others, have already heard about the Islamic religion and refused to 
embrace Islam and that therefore they should either pay the poll-tax or face 
Muslims in battle. No one among the jurists mentioned by al-Tabari legitimizes 
the killing of a non-Muslim who has not, according to their view, heard the 
message of Islam and refused to become a Muslim. Therefore, in my view, 
“disbeliever” is a better translation of kGfir than “unbeliever” and reflects more 


precisely the intended meaning by medieval jurists. 
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(“ilj). Another word that is used in al-Tabari’s book is ‘ilj,“® meaning 
“(one of) the enemy,” and for the purpose of differentiation between mushrik and 
‘ilj, in its original usage, ‘ilj refers to a non-Muslim of non-Arab origin. But in 
The Book of Jihad, the jurists use the word as a synonym for a k@fir. Therefore, I 
use the term disbeliever to translate ‘ij. 

“Booty” (ghanima or fay’). The Arabic word ghanima means “booty” (or 
“spoils of war”), while the word fay’ means technically “property taken from non- 
Muslims without war or violence”;”” yet in several places, the two terms are used 
interchangeably, ghanima sometimes referring to enemy property confiscated 
while no state of war exists, and fay’ being used for “spoils of war” or booty. It 
seems, however, that fay’ is used in a more general sense than ghanima, and, in 
The Book of Jihad at least, fay’ more likely refers to any property taken from 
enemy territory, whether during a time of war or not. 

“Horses” (kurd‘). Yet another problematic word is kura‘, which ia the 
lexical meaning of “hoofed (ungulate) animals” but in al-Tabari’s text is used 
mainly for “horses.” For example, sections 16 and 16.1 refer first to the jurists’ 
agreement that one of the enemy living in the Territory of Islam with a pledge of 
security may take animals with him to the Territory of War, then it refers to the 
disagreement regarding the kurd‘ and silah (“weaponry”). The coupling of kurd‘ 
with silah indicates that, contextually, the animals referred to were used in 
fighting, i.e. horses and possibly camels, and because of that, the enemy person 
who has been given a pledge of security by Muslims would not be permitted to 


take weapons and horses into the Territory of War. It seems that this usage was 
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adopted by many medieval jurists to the extent that some regarded the techn} 
Cal 


meaning of kurd‘ as exclusively “horses.”*” 
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THE BOOK OF THE DISAGREEMENT AMONG MUSLIM JURISTS 
THE BOOK OF JIHAD 


In the Name of God, Most Gracious, Most Merciful: 
The Book of Jihad 


(Introduction: On the Interpretation of Qur’anic Verses 
Dealing with the Message of Islam] 


With the praise of God we begin and seek help. 

Truly He is the guardian of our protection [from evil] and the provider of 
our success; and may God bless and grant peace upon Muhammad the Prophet 
and his family. 

God said in His revelation to His messenger: 


Before this We wrote in the Psalms, after the Message (given to 
Moses): “My servants the righteous shall inherit the earth.” Verily 
in this (Qur’an) is a Message for people who would (truly) worship 
Allah. We sent thee not, but as a Mercy for all creatures. [Qur’an 
21:105—107] 


God also said: 


We have not sent thee but as a universal (Messenger) to men, 
giving them glad tidings, and warning them (against sin), but most 
men understand not. [Qur’dn 34:28] 


Thus, God informed His Prophet and Messenger to His creatures that He 
had sent him to all mankind, giving them glad tidings and warning them, and God 


informed His Prophet and Messenger of the privileges that he had received above 
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{all} His previous prophets and messengers. All His previous prophets and 
messengers were sent only to specific people or a generation of humankind, and 
God privileged our Prophet with propagating the general message [of Islam] and 
the invitation to all [people] which demonstrated, from Allah, his rank and honor. 
God sealed, with him, [all] revelation and made his nation (umma) the best among 
all previous nations. He said: 


Ye are the best of Peoples, evolved for mankind, enjoining what is 
right, forbidding what is wrong, and believing in Allah. [Qur’an 
3:110] 


Moreover, God assured His Prophet that His religion would be supreme 


among all other religions, and His people over all other peoples. Thus He said: 


It is He Who hath sent His Messenger with Guidance and the 
Religion of Truth, to prevail it over all religion, even though the 
Pagans may detest (it). [Qur’an 9:33; 61:9] 


Then, He did not make him die until He showed his followers the ways [of 
righteousness], cleared to them the roads [to success], and introduced them to the 
laws and rules of dealing with peoples of other religions . . . *! [2] to the enemy 
until they put them to death, whatever they do they are allowed. (Narrated by al- 
Lu’lu’I from them.) 

Al-Hasan al-Basri said: “When God said, 

If any do turn his back to them on such a day .. .” [Qur'an 8:16] 
the Qur’anic verse was referring specifically to the day of Badr.”*” (Narrated to 


us by Abi Kurayb, who said: “(This was] narrated to us by Waki‘ from al-Rabr 
b. Sabth from him [i.e., al-Basri].”) 
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On the Authoritative Practice (sfra) for Fighting the Polytheist People 


[Section 1] 


There is unanimous agreement [among Muslim jurists] that 
the Messenger of God did not fight with his enemies from 
among the polytheists before [first] making the call [to 
embrace Islam] and showing proof [of this invitation], and that 
he used to command the leaders of his detachments to invite [to 
Islam] those whom the calling did not reach. 


[Section 1.1] 


They disagreed on the obligation of invitation by Muslims [to 
embrace [slam] [in the time of the jurists}°° when waging war 
against the polytheist people. 


Concerning the Byzantines, Malik b. Anas was asked: “Should they be 
invited [to embrace Islam] before fighting with them?” He replied: “I prefer that 
they not be fought until invited [to embrace Islam], if that is possible.” Then, it 
was said [to him] that “they [the Byzantines] might be invited to [embrace] Islam, 
and then they themselves would invite the Muslims to [embrace] Christianity.” He 
said: “They have done their obligation if they invite them.” (Narrated to me by 
Yiinus from Ashhab from him). 

Al-Shafi‘t said: “From the Messenger of God’s command of incursions 
and night raids, [we] can infer that inviting polytheists to [embrace] Islam or to 
[pay] the poll-tax (jizya) is obligatory for the one whom the invitation did not 
reach. As for the one whom the invitation [to Islam] has reached, the Muslims 
may put him to death before he has been [formally] invited. And if they invite 


him, they are permitted to do so, because if they are allowed to stop fighting him 
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for a long period of time [for a truce or peace agreement], therefore not fighting 
him until he is invited is also accepted. As for those whom the invitation of the 
Muslims did not reach, it is not permissible to fight them until they have been 
invited to belief (iman) if they are not People of the Book (ahl al-kitab); or to 
believe or give tribute, if they are People of the Book, and I do not know, 
nowadays, of anyone whom the invitation has not reached unless there is, behind 
our enemies who are fighting against us, a nation of polytheists, then the 
invitation might not have reached them. Perhaps there is, beyond the realm of the 
Byzantines, the Turks, or the Khazars™ a nation of which we do not know. 
Therefore, if one of the Muslims were to put to death one of the polytheists whom 
the invitation did not reach, the Muslim should pay, if [the polytheist] was 
Christian or Jewish, the blood money (diya) of a Christian or Jew, and if he was a 
pagan or Zoroastrian, [the Muslim] should pay the blood money of a 
Zoroastrian.” (Narrated to us by al-Rabi‘ from him [al-Shafi‘T].) 

Abi Hanifa and his companions said: “If the leader of the army or a 
detachment goes on a military expedition and faces the enemy, there is no harm if 
they charge at them at night or during the day. Or they might surprise them at 
night and they might not invite them to [embrace] Islam because the invitation has 
[already] reached them.” (This is the tradition of al-Lu’lu’I from them.) It is also 


the opinion of Abi Thawr. 


™~ 4 
Newel 
‘ 


guarding the frontier station or making incursions into enemy territory?” Méalik 


[Section 2] 


All [Muslim jurists] agreed unanimously that when the two 
armies face each other, the Muslims may shoot at the 
polytheists by throwing arrows, stones, striking with swords, 
stabbing with lances, or inundating them with water. They 
agreed that to act so as to weaken them with everything that 
could be a way of achieving victory over them [is permissible}, 
unless there are Muslim captives, children, or women among 
them. 


[Section 2.1] 


They disagreed on this [action] if there are Muslim children or 
captives with them and on shooting at them with what would 
not be safe from hitting one whom [Muslims] are not permitted 
to put to death deliberately. 


When Malik was asked: “Which one of these is more preferred to you: 


said: “Regarding incursions in the enemy’s territory, I am not sure.” 


said]: ‘As for moving into the enemy’s land for attacking [enemy combatants], 
that is more preferable to me.’” (Narrated to me by Yiinus from Ibn Wahb from 


him.) 


shield, they [the Muslims] should stop shooting at them, and if one of them comes 


[within sufficient range],°° [the Muslims] should shoot at him. God [3] said to His 


Messenger and to the believers regarding the polytheists in Mecca: 
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Ibn Wahb said: “[This is so], as he [Malik] dislikes such actions. [Malik 


Al-Awza4‘l said: “If the disbelievers use Muslim children as a [protective] 


EE aa 2Teaaaaaaaan 
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Had there not been believing men and believing women whom ye 

did not know that ye were trampling down, and on whose account 

a crime would have accrued to you without (your) knowledge. 

[Qur’an 48:25] 

Thus, how can Muslims shoot at those whom they cannot see from among the 
polytheists and know that if they shoot at them, they will hit Muslim children?” 
(Narrated to me by al-‘Abbas from his father, from him.) 

He [the father of al-‘ Abbas] said: “Furthermore, when asked about a group 
of Muslims who face one of the enemy’s ships among whom are Muslim captives, 
‘Would you disapprove if they burn it with fire?’ Al-Awza‘T said: “Burning it with 
fire should cease as long as it contains Muslim captives.”” Mu‘awiya narrated to 
me from [Abi Ishaq] al-Fazari, saying: “Al-Awza‘l said: ‘Deal with your enemy 
as much as you can unless you take him [captive]. When you take him [captive], 
you do not do that [with him].’” He [al- Fazari] said: “I asked al-Awza‘t: ‘If 
there is] a fortress that the Muslims have reached and besieged and that contains 
Muslim captives, is it allowable to shoot into it fire, arrows, and mangonels?’ He 
replied: ‘There is no harm [in it], and if someone is hit, it is an unintentional 
[killing] (khata’).’ I asked: ‘What if they come forward with [the Muslim 
captives] using them as [human] shields?’ He replied: ‘Shoot at the enemy, and if 
you hit a Muslim, it is unintentional and you have to pay expiation (kaffara).”*! 

Al-Thawri was asked about a fortress reached by Muslims: “Is it allowable 
to shoot at it with mangonels and fire? And what if this hits a child or a woman?” 


He replied: “There is no harm [in it]. Shoot at them, even if you hit a boy ora 


woman.” (Narrated to me from Mu‘awiya from Abii Ishaq from him.) 
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Al-Shafi‘l said: “The Muslims may raid them at night and during the day, 
and if they hit any women or children, there is no need to pay blood money (‘aq/), 
to be punished, or to pay expiation.” (Narrated to us by al-Rabi‘ from him.) 

And al-Shafi‘t [further] said: “If there are women, children, and Muslim 
captives in the polytheists’ fortress, there is no harm in assembling the mangonel 
[so that] it can hit the fortress without hitting the occupied houses. I do not like 
shooting at these unless Muslims join in a fierce battle near the fortress. Then it is 
allowed to shoot at its houses and walls. And if there are [enemy] combatants 
well fortified inside the fortress, you may shoot at the houses and the fortress.” 
Al-Shafi‘T said: “If they [the disbelievers] use Muslim or non-Muslim young 
boys as [human] shields while the Muslims are engaged in battle, it is permissible 
to shoot the enemy combatants but not the Muslims or the young boys; and if they 
are not engaged in battle, I would prefer for them to stop [the warfare] until they 
are able to fight them without using [them] as [protective] shields. [The same is 
true] if they show them children and say: ‘If you fight us, we will put them to 
death,’ and [if the Muslims are using] naphtha, fire, and water, [which] is like 
[using a] mangonel.” 

Abii Hanifa and his companions said: “There is no harm in [having] night 
raids and incursions.” They said: “There is no harm if Muslims enter the 
Territory of War (ard al-harb) to assemble the mangonel towards the polytheists’ 
fortresses and to shoot at them using mangonels, even if there are among them a 
woman, child, elder, idiot (ma ‘tih), blind, crippled, or someone with a permanent 
disability (zamin). There is no harm in shooting polytheists in their fortresses 


using mangonels even if there are among them those whom we have named.” 


Abii Hanifa, Abii Yiisuf, and Muhammad [al- Shaybani] said: “And also 
if there are in the hands of polytheists some Muslim captives or some polytheists 
in the fortresses who have embraced Islam, there is no harm in Muslims shooting 
at [the enemy] using the mangonel and arrows without deliberately aiming at the 
Muslims among them; and there is no harm in destroying the fortress and burning 
them with fire or drowning them with water, even if there are among them those 
Muslims whom we named, but without deliberately attacking Muslims.” 

Both [Abii Hanifa and Abii Yisuf] said: “Also, if there are in the hands of 
the polytheists some Muslim traders who entered [into the enemy’s territory] with 
a pledge of security (aman), it is permissible to shoot at them with the mangonel, 
to burn their fortresses with fire, and to drown them with water.” 

Both [further] said: “If the Muslims were to stop the shooting, the 
burning, and the drowning because of the Muslims among [the enemy], the 
Muslims could not attack the enemy people since there are always with them 
some of those whom we have named from among the Muslims, children, women, 
elderly, and the blind.” 

Both also said: “If the Muslims besiege one of the polytheists’ cities, and 
the polytheists stand [4] on their city’s wall [bringing] with them Muslim children 
using them as a [protective] shield, the Muslims may shoot at them with the 
mangonel and arrows, aiming at the polytheists and not the Muslim children. 
Also, if they face them on land and they have Muslim children with them, using 
them as a [human] shield, while they are fighting them with swords, we do not see 


any wrongdoing for Muslims if they strike them with their swords and stab them 
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with their lances intending to hit the polytheists and not the Muslim children 
whom they are using as a shield.” 

Both [further] said: “Whoever the Muslims hit from among the Muslim 
children who are with the polytheists, while shooting at the polytheists with the 
mangonel and arrows, or attacking them with fire until burning them, or 
inundating them with water, there is no blood money [for them to pay] or 
expiation. Also, if they hit Muslims who are not in the hands of the enemy or one 
who has embraced Islam from among the polytheists, whether a woman or a man, 
or if they hit the polytheists’ children or women, elderly, disabled, blind, injured, 
or one having a permanent disability, there is no obligation on them, for all those 
whom they hit, to pay an expiation or blood money, or to be punished (qawad). 
Also, if they join in a fierce battle with swords and stab them with their lances so 
that they [the Muslims] put to death some Muslims who are with the polytheists 
ora woman orachildr from among the polytheists, they are not to be punished, 
nor do they pay blood money or an expiation.” 

Al-Lu’lu’i said: “Whoever they hit from among Muslim children, or if 
they hit a Muslim man who has embraced Islam among them, or he is a captive in 
their hands, or a Muslim woman, the one who caused the killing should pay 
expiation and he should be obliged to give blood money as long as the slain 
person was a [Muslim] captive or a merchant. But if [the person put to death] was 
one who had embraced Islam among them, there would be no obligation to pay 
blood money and no punishment, [but] he has to pay expiation. Muslims should 
not, if they know that there are Muslims in the city or the fortress, burn down the 


city or flood it, and they should not assemble the mangonel towards it.” 
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And he [further] said: “If there are [in the city] some of the polytheists’ 
children, women, elderly, crippled, blind, injured, or someone having a permanent 
disability, there is no harm in burning down their city, flooding it, and shooting at 
them using the mangonel or arrows.” 

Al-Lu’lu’i said: “Also, if the polytheists line up opposite the Muslims and 
with them are some of those Muslims whom we have named, the Muslims should 
not shoot any of the polytheists using the mangonel or arrows, and they should 
not stab them with a lance, and they should not strike them with a sword unless 
they can recognize the Muslims clearly, so that they put to death only 
disbelievers; and if they do not know, they should not put to death anyone of them 
unless they can recognize the Muslims among them. If one of them fights against 
them [the Muslims] by moving toward them with a sword or a lance, then there is 
no harm if you put him to death whether he is a Muslim or a polytheist.” 

Abii Thawr said: “If there are Muslim captives in one of the polytheists’ 
fortresses, it is not permissible for the Muslim people to burn them, to shoot at 
them using mangonels, to obstruct water from reaching them, or to cause any 
damage which would affect the Muslims among them. They should fight them 
with what is possible so that its damage does not affect the Muslims. Also, if there 
are Muslim captives in a fortress, it is not allowed for the people of Islam to deny 
them provisions (mira). And if the polytheists use Muslim children as 4 
[protective] shield, the Muslims should not shoot at them with arrows or the 


mangonel unless they are able to shoot at them without hitting any of the Muslim 


children.” 


[Section 2.2] 


67 


They [Muslim jurists] disagreed on the issue of [those whom 
Muslims should not put to death] fighting along with the 
polytheists against Muslims. 


Malik was asked about the enemy’s women and boys being on the 
fortresses throwing stones [upon the Muslims below] and helping [to fight] 
against Muslims: “Should they be put to death?” He replied: “The Messenger of 
God prohibited the putting to death of women and boys.”*® (Narrated to me by 
Yiinus from Ashhab from him.) 

Al-Awza‘l said: “If the woman and the boy fight [against the Muslims], 
they should be put to death during the fighting, but if they become captives, they 
should not be put to death.” (Narrated to me by [5] al-‘Abbas from his father 
from him). 

Al-Thawri said: “As for the woman, she should be put to death if she 
fights [against the Muslims]; and as far as the boys, it is disliked to put them to 
death.” (Narrated to me by ‘Ali from Zayd from him.) 

Al-Shafi‘i said: “If women or those who have not reached the age of 
puberty fight, there is no prohibition from striking [them] with arms, since if there 
is no prohibition from [putting to death] a Muslim for shedding the blood of a 
Muslim, then it is more applicable to the polytheists’ women and those among 
them who have not reached the age of puberty, as long as they are not in the state 
in which their putting to death is forbidden.” He also said: “If they are captured, 
run away, or injured, and they are from among those whom Muslims should not 
fight, then they should not be put to death, because they have ceased to be in the 


state in which the shedding of their blood is permissible and [thus] have returned 


| 
to the original rule prohibiting their deliberately being [put to death].” (Narrateg | 
to us by al-Rabi‘ from him.) | 
Abii Hanifa and his companions said: “If there are with the polytheists a 
combatant woman, an insane person, someone [having] a permanent disability, of | 
the elderly, there is no harm, if any of them fights against the Muslims alongside | 
the polytheists, that they be put to death by Muslims.” ([Narrated by] al-Lu’lui | 
from them.) 
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[Section 3] 


They [Muslim jurists] have concurred that the putting to death 
of combatant polytheists is permitted whether they advance 
upon the Muslims or turn away, unless they have given a 
pledge of security (aman), embraced Islam, or have been 
captured. 


[Section 3.1] 


They disagreed on [the ruling regarding] others from among 
their men [i.e., non-combatants]. 


Malik was asked about [Christian] monks. He said: “The obligation is to 


leave these monks alone as I heard and not expatriate them.”°” 


(Narrated to me by 
Yinus from Ibn Wahb from him.) 

Al-Awza‘i was asked about the blind in the Byzantine land: “Would it be 
allowable to put him to death?” He replied: “No.” Someone asked: “How about 
the sick young man?” He replied: “Inflict the [punishment] on him.” Someone 
asked: “How about the traveler?” He said: “He should be given with the spoils of 
war.” Someone asked: “What if he [a Muslim] puts him to death?” He replied: 
“Nothing [wrong has been done].” (Narrated to me by al-*Abbas from his father 
from him.) 

He [the father of al-‘Abbas] said: “Al-Awza‘i said: ‘A traveler, a 
shepherd, a monastery dweller (sawma‘a), or an elderly person, should not be put 


to death, and if he [a Muslim] does put to death anyone of them, he should repent 


to God and ask for His forgiveness.” 
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Also, Mu‘awiya narrated to me from Abii Ishaq that he said: “I asked al. 
Awza‘t: ‘[{What] if a disbeliever (‘i//) is found in the Byzantine land in a house 
that is enclosed on him with a small window [in the wall], from which he can see, 
and not in a monastery?’ He replied: ‘This is a monk who has locked himself up,’ 
I [Abii Ishaq] asked: ‘Should he not be put to death or captured?’ He replied: 
‘He should not be put to death or captured.’ I asked: ‘What if they [the Muslims] 
find a monk who left his monastery and was caught and taken by them, and he 
says, “I left when you came because I feared you”?’ Al-Awza‘l said: ‘No one 
should harm him.’ I [Abi Ishaq] asked: ‘May they interrogate him to obtain 
information about their enemy?’ He replied: ‘No, because if they interrogate him 
and he told them, then the enemy [might] interrogate him to know about you, and 
if he tells them, you will legitimize the shedding of his blood.’ I asked: ‘What do 
you think of those who are immune from being put to death, such as an elderly 
person, monk, or woman, if the Muslims fear that they might tell about them? Is it 
permissible to put them to death?’ He replied: ‘No, not until they tell about the 
Muslims; they should not be put to death based on speculation.’ And al-Awzail 
said: ‘If a person is immune from being put to death [by Muslims], and you fear 
that he might give information [to the enemy], make sure that you feel secure 
[about him]. This used to be done by the people before us.’ 

Al- Thawri was asked: “What do you think of putting to death the sick 
young men or the injured?” He replied: “Put [them] to death.” Someone asked: 
“How about the [enemy combatant] who is escaping [from the battlefield]?” He 


replied: “Put [him] to death.” Someone asked: “How about the traveler who 


travels in the land and does not fight?” He replied: “I do not see anything wrong 
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with putting him to death.” Someone asked: “How about the monk who is 
immune from being put to death, shall he be left without paying poll-tax or is he 
obliged to pay?” He said: “What else?” Someone asked: “If he refuses [to pay], 
shall he be put to death?” He replied: “Is there anything less [severe] than putting 
[him] to death?” Someone asked: “Why then do we leave him alone?” He replied: 
“Because a religious tradition is found regarding his case.” Someone asked: “How 
about the blind and the crippled?” He replied: “Whoever has the power or the 
ability to fight should be put to death.” Someone asked: “How about the idiot?” 
He replied: “I do not like putting him to death.” (Narrated to me by Mu‘awiya 
from Abi Ishaq from him). 

Al-Shafi‘T said: “The putting to death of monks should be avoided, 
whether they are monastery monks, desert monks [i.e., hermits], or monks who 
lock themselves up in renunciation [of the world].” And he also said: “We avoid 
putting him to death, following [the practice of] Abii Bakr al- Siddiq, because, if 
it is permissible for us to avoid putting to death combatant men after gaining 
power over them [i.e., capturing them], and the men of some [other] cases, we 
then will not be sinners by avoiding putting monks to death, but we say this 
following Abi Bakr and not using analogy (giyds). And if we claim that we avoid 
putting monks to death because they are in the category of those who do not fight, 
we should then avoid putting the sick to death when we find them, [6] [along 
with] the monks, the insane, servants, slaves, and people of vocations who do not 
fight.” And he said: “I prefer that, if [some] women renunciate, they be left alone 
as we leave men alone. And if a polytheist’s slaveman or slavewoman 


renunciates, I would capture him or her, because if the master becomes a Muslim, 
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I would decide that he could enslave them and deny them the renunciation, since 
slaves do not possess of themselves what the free do.” This is his opinion from hig 
book, which he called On Fighting Polytheists. 

He [al-Shafi‘l] said in [his book entitled] Sivar al-Wagidt: “Whoever 
opposes Islam from among the people of monasteries and others who embrace the 
religion of the People of the Book, it is inevitable to have either the sword or the 
poll-tax (jizya) [in dealing with them].” Also, he [al-Shafi‘i] said: “I do not know 
of any disagreement [among Muslim jurists] regarding monks; either they must 
embrace Islam, pay the poll-tax, or be put to death.” He [al-Shafi‘l] said: 
“Farmers, servants, and the elderly should be put to death unless they embrace 
Islam or pay the poll-tax.” (Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “It is not permissible to put to death 
a newborn [infant], a woman, an elderly person, the insane, anyone with a 
permanent disability, or the blind.” Also, they said: “As for the saying of [the 
Caliph] Abi Bakr, ‘Do not put to death a monk or a plowman,’ [it is applicable] 
only when their country has been conquered and has come into the hands of 
Muslims and they [the monks and plowmen] come under the control of Muslims. 
[In this case] it is not allowed for Muslims to [put them to death], because [monks 
and plowmen] become booty (fay’) for Muslims.” (Narrated by al-Lu’lu’l from 
them.) 
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[Section 4] 


They [Muslim jurists] agreed unanimously that if the Imam 
[head of the state] permits a Muslim man to duel with an 
enemy, the Muslim has the right to duel with the enemy 
(although al-Hasan al-Basri disliked the duel). 


[Section 4.1] 


They disagreed on having a duel without the permission of the 
Im4m. 


Al-Awz4‘l was asked about the disbeliever who approaches [the Muslims] 
and calls for a duel [with a Muslim warrior]: “May a [Muslim] man face him 
without the permission of the Imam?” He replied: “No, because the group [of 
Muslims] who had the duel on the day of Badr did not face the enemy without the 
permission of the Prophet, [and] he [the Prophet] said: ‘Those [Muslims] who are 
equal to the enemy warriors should face them [in a duel].””*' 

Al-Awza‘l said: “We do not prefer to have a [Muslim] man be the one to 
call for the duel.” (Narrated to me by Mu‘awiya from Abii Ishaq from him). Abi 
Ishaq said: “Al-Awza‘i was asked: ‘A [Muslim] man dueled with a disbeliever, 
and Muslims feared that their companion could be killed.’ He replied: “They 
should not help him to overcome the disbeliever.’ I [Abi Ishaq] asked: ‘Even if 
the Muslim made no stipulation that no other [Muslim] should face the 
disbeliever?’ He replied: ‘Even [so], because the duel is like this, but if the 
Muslims were to separate between them and then leave the disbeliever alone, [it 


would be permissible].’ Someone asked: ‘What if the enemy [men] help their 
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companion?’ He replied: ‘There is no harm if the Muslims help their 
companion.”” 

Al- Thawri said: “It is not permissible for a [Muslim] man to duel without 
the permission of the Imam.” (Narrated to me by ‘Ali from Zayd from him.) 

Al-Shafi‘i said: “There is no harm in [having] a duel, whether with the 
permission of the Imam or without. On the day of Badr, ‘Ubayda b. al-Harith, 
Hamza b. ‘Abd al-Muttalib, and ‘Ali had a duel [with disbelievers] by the order of 
the Prophet.” 

He [al-Shafi‘t further] said: “If a man from among the polytheists comes 
out [to Muslims] without calling or being called to the duel, and then a [Muslim] 
man comes out to him, there is no harm if someone else [from among the 
Muslims] helps [the Muslim] to overcome [the disbeliever], because [the 
Muslims] have not given him [a pledge] that only one person will fight with him, 
and he [the disbeliever] has not asked [the Muslims] to do so. Nothing indicates 
that he [the disbeliever] wants to fight with only one person. ‘Ubayda and ‘Utba 
had a duel: ‘Ubayda hit ‘Utba and injured [lit. “loosened”] his left shoulder, and 
‘Utba hit him and cut his leg. Hamza and ‘Ali helped ‘Ubayda and put ‘Utba to 
death.” 

He [al-Shafi‘l] said: “However, if a Muslim calls a polytheist or a 
polytheist calls a Muslim to have a duel with him, [and] he says to him: ‘No one 
would fight you except me’; or he does not say that to him, but he knows that 
challenging one person to a duel is like having a pledge of security from the two 
parties together, I prefer that any [from among the Muslims] would restrain from 


[hitting] him [the disbeliever]; and if the Muslim turns away from him or he [the 
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disbeliever] injures him [the Muslim] badly and [comes to him] after their duel to 
put him to death, [the Muslims] may prevent him from putting him to death if 
they are able to do so, because their fight [i.e., the duel] is finished. And [the 
disbeliever] would not have a pledge of security from [the Muslims] unless he 
makes the condition [before the duel begins] that he will be secure from [the 
attack of other Muslims] until he returns to his place in the [army] line; then [the 
Muslims] should not put him to death until he has returned to his safe place. And 
if the Muslims accept this condition and [then] they fear that he might [put] the 
Muslim [to death] or if the Muslim was injured, they may save him without 
putting [the disbeliever] to death. If he [the disbeliever] refuses to let [the 
Muslims] save their companion and he [stands] in front of [the injured Muslim] to 
fight them, they should fight him because he has invalidated the pledge of security 
regarding himself. If he stands between [the injured Muslim] and them and says, 
‘I ask you [7] for safety,’ they should reply: ‘Yes, if you let us [save] our 
companion, and if you do not do so, we will advance to take him. And if you fight 
us, we will fight you, and you will be the one who has invalided your pledge of 
security.’” 

He [al-Shafi‘i] said: “If someone asks: ‘How can a [Muslim] man not get 
help while having a duel with a polytheist who is overpowering [the Muslim]?’ it 
should be said that the help of Hamza and ‘AIi to overcome ‘Utba [in a fight] was 
done after there was no ability for ‘Ubayda to fight, and there was no safety 
pledge from them to ‘Utba by which they could restrain [from putting him to 
death]. And if both [men who are dueling] make a condition to have a safety 
pledge [from the other party], and thereafter the polytheists help their companion, 
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the Muslims should help their companion and put to death those who heipeg fin 
the duel], and they should not put to death [the disbeliever who hag the due) 
unless he was the one who asked for help to overpower [the Muslim].” (Narrateg 
to us by al-Rabi* from him.) 








[Section 5] 


They [Muslim jurists] agreed unanimously that the Messenger 
of God made peace with the polytheists of the Quraysh.” 


[Section 5.1] 


Historians of the life of the Prophet (ahi al-sira) disagreed on 
the duration of the peace agreement (muhddana) that was 
[issued] between the Messenger of God and the Quraysh. Some 
of them said it was up to six years; others said [only] up to four 
years. 
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[Section 6] 


They [Muslim jurists] agreed unanimously that concluding a 
peace treaty with the polytheists from among the idol- 
worshipers or the People of the Book (ahl al-kitab) in which the 
laws of Muslims are not applicable to them forever is invalid if 
the Muslims have the power to war against them. 


[Section 6.1] 


They disagreed on what was permissible in concluding a peace 
treaty with them, the time limit for which peace would be 
permissible, and the situations where such [a peace agreement] 
would be allowed. 


Al-Awza‘l said: “If Muslims conclude a peace treaty with the enemy 
people (ahi al-harb) in which they agree to pay Muslims a designated amount [of 
money] every year so that the Muslims will not enter their country, there is no 
harm in concluding such a treaty with them. The Messenger of God concluded a 
peace treaty with the polytheists on the day of Hudaybiya without paying to him a 
tribute (kharaj).© And the Messenger of God said, ‘The Byzantines will make 
with you a secure peace.’ Thus, the Messenger of God did not find fault with 
[peace agreements].” (Narrated to me by al-‘Abbas from his father from him.) 

Al-Shafi‘T said: “I would like for the Imam, if a great misfortune were to 
happen to the Muslims, and I hope God will not allow this [to happen] to them, to 
consider concluding a peace treaty with the enemy, whoever they are, and he 
should conduct a peace [treaty] with [the enemy] only up to a certain time. And 


the duration [of the peace agreement] should not exceed the duration of [the peace 
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agreement at] Hudaybiya — whatever may be the misfortune. And if the 
Muslims have power, he should fight the polytheists after [the peace treaty] 
expires. If the Imam does not have power, there is no harm [for him] to renew 
[the agreement] for the same duration or less, but he should not exceed [the time 
limit for the first one] since the Muslims may gain power and their enemy may 
weaken in less time than that. And if he [the Imam] concludes a peace treaty with 
them, with a time limit more than [the first], the peace agreement is invalid 
because the principle of the obligation [in fighting non-Muslims] is to fight 
polytheists until they believe [in Islam] or pay the poll-tax. God permitted having 
peace [with the enemy] when he said: 


But the treaties with those pagans with whom you have entered 
into alliance are not dissolved. [Qur’an 9:4] 


And since the Messenger of God did not specify [in a peace agreement with the 
enemy] any time duration more than that of Hudaybiya, the Imam is not permitted 
to conclude a peace treaty with the enemy except out of consideration for the 
Muslims’ need [of the agreement] and without exceeding [the permissible time 
limit]. 

He [al-Shafi‘l] said: “The Imam may not conclude a peace treaty with 
polytheist people, without a time limit, since an unlimited peace agreement is not 
permissible as I described, but [it is permissible] to conclude a peace treaty with 
them [without specifying a time limit], having the choice in his hand. Whenever 
he wants to warn them that the truce is invalid, he may, and if he sees that it 
would benefit the Muslims to invalidate the agreement, he may.” For the 


Messenger of God concluded a peace treaty with the [people] of Khaybar [who 
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lived in] one of their fortresses on the condition that they acknowledge what God 
[ordered them] to acknowledge, to work for the Prophet and for the Muslims, 
[giving] them half of the fruit [of harvest].”°° 

He [al-Shafi‘t] said: “If the Imam wants to have a truce [with the enemy] 
without specifying a time limit, he may do so with the condition that he has the 
right to invalidate the truce, and he should [then] escort them to their secure 
place.”°” 

He [al-Shafi‘T further] said: “He [the Imam] should not say: ‘I agree with 
you [regarding the truce] as God agrees,’ because the Messenger of God received 
the commands of God by revelation and no one [else] receives a revelation.” 

He [al-Shafi‘T] said: “If a group from among the polytheists asks Muslims 
for a truce, the Imam may have a truce with them, having considered the 
Muslims’ need [for such a truce] and with the hope of their conversion to Islam or 
their giving of the poll-tax without a [struggle]. Without considering the benefit 
of a truce for the Muslims, the Imam is not permitted to have a truce with them. 
Also, even with such consideration, the Imam is not permitted to have a truce with 
them without [their paying] the poll-tax for more than four months, as God says: 

. . . a [declaration] of immunity from Allah and His Messenger. 

{Qur’an 9:1] 
to His saying: 


That Allah and His Messenger dissolve (treaty) obligations with 
the pagans. [Qur’an 9:3] [8] 


(i.e. the verse and what follows it.) 
He [al-Shafi‘T further] said: “Therefore it is not permissible [for the Imam] 


to have [the truce] for a certain time due to the revelation of the Qur’anic verse, 
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when Muslims have power, for more than four months as I described in God’, 
command concerning them [polytheists] and the action of the Messenger of God,” 

He [al-Shafi‘T] said: “The Imam may not conduct a truce [with the enemy] 
unless he takes into consideration what the benefits will be for Muslims or else 
invalidates the truce and faces them [in battle]. It is permissible for him, in the 
case of this consideration, regarding a [disbeliever] whom he hopes might 
embrace Islam, even if he [disbeliever] does not posses power, to give him a 
duration of four months if the Imam fears that without doing so, he might join 
[other] polytheists and attack his [the Imam’s] land. The Prophet did that 
regarding Safwan when he left for Yemen, escaping from Islam; [the Prophet] 
gave him a duration of four months.” 

He [al-Shafi‘i further] said: “And if the Imam assigns a time limit [of 
more than four months] for the person whom I said should not have more than 
four months, he [the Imam] must invalidate the agreement with him because of 
what I described, namely, that it is not permitted for him [to do that]. And he [the 
Imam] should honor the time [of the truce] given to him up to four months and 
not more. If its duration is more than four months, the Imam should not say to 
him: ‘I will not honor a four-month [truce],’ because the invalidity is indeed in 
[the truce] which exceeds four months.” (Narrated to us by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If people from the subjects of 
enemy territory in a fortress, city, army, or [any] people of a country in the 
Territory of War ask Muslims to have a truce for a certain number of years, 
providing that the Muslims would not enter their country and that the Muslims’ 


laws would not be applicable to them, and if this [agreement] is good for Muslims 


83 


and they [Muslims] fear, if they do not have such an agreement, that the Muslims 
will not have power over them [in the future], they should conduct the truce 
according to the agreed conditions; and if they agree with them on such a truce 
then see that they have power, they should invalidate [the truce] and fight with 


” 


them. 


[Section 6.2] 


They disagreed on [what constitutes a] permissible peace 
agreement between Muslims and polytheists if the latter are 
more powerful [than the former]. 


Al-Awza‘i was asked about [the case] of a Muslim fortress reached by the 
enemy, and the Muslims fear that they do not have the ability [to defend 
themselves]; is it permissible [for Muslims] to sue for peace with them by 
handing over their weapons, properties, and horses (kura‘), providing that they 
leave the Muslims alone? He replied: “If they [Muslims] do not have the ability 
to overcome them, then there in no harm in doing so.” (Narrated to me by 
Mu‘awiya from Abii Ishaq from him.) 

Abii Ishaq said: “I asked al-Awza‘t: ‘What if they [the Muslims] know 
that they do not have the ability to overpower them, and the enemy asks the 
Muslims to accept their ruling, and they do not accept anything from the Muslims 
but this condition?’ He replied: ‘They should not accept their judgment.’” Abi 
Ishaq said: “I asked: ‘What if the Muslims agree to hand over their weapons and 
horses, and their Imam concludes a peace treaty in accordance with this 
[condition]?’ He [al-Awza‘i] replied: ‘They [the Muslims] should not refuse [to 


obey] their Imam.’ Also, al-Awza‘T said: ‘The people should not reject what their 
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Imam does [regarding peace agreements], and even if they want to fight and the 
Imam refuses to do so, [they should obey him].’” 

Abii Ishaq said: “I asked al-Awza‘T: ‘Do you think if a rebellion were to 
break out among the Muslims, and the Imam fears that the enemy might 
[overcome them] and Muslims might leave their place [in the army], may he 
conclude a peace treaty with the enemy, giving them [something] every year to 
defend the Muslims and their dignity?’ He replied: ‘I do not see any harm in 
doing this if such is the case, or he may write to his regent beside the gate [of the 
fortress or the city] to give them something to turn them away from [the 
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Muslims]. 

Al- Thawri was asked about [the case] of a [Muslim] fortress reached by 
the enemy and the Muslims feared that they would not have the ability to 
[overpower] them if they did not conclude a peace treaty with them. He replied 
with the same answer provided by al-Awza‘i. (Narrated to me by Mu‘awiya from 
Abii Ishaq from him.) 

He [Abu Ishaq] said: “I asked Sufyan [al- Thawri]: ‘What do you think if 
the enemy wants Muslims to hand over their city to them and leave, and the 
Muslims accept this [agreement] when they know that they do not have the ability 
to [overpower] them, and then volunteer [Muslim warriors] say:’? “We do not 
need this peace agreement, but rather we should fight them until God judges 
between us and them?” He replied: ‘If they cannot keep the [enemy from 
overpowering them], | do not prefer that they should fight, but should accept the 
peace agreement made by the other [Muslims].’” 

Al-Shafi‘l said: “There is no good when Muslims give them [the enemy] 
anything in order to refrain from [fighting Muslims] because fighting, for 


aid 
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Muslims, [9] is a [sacred] testimony. [The religion of] Islam has more honor [in 
it] than giving a polytheist [anything] to have them leave Muslims alone. Only in 
one case and another more important than the first: when a group of Muslims 
engage in war [with the enemy], and they fear that they might be utterly destroyed 
because of the large number of the enemy [compared with] their small number, or 
a certain other feature of them, then there is no harm [for Muslims] to give some 
of their property to rid themselves of the polytheists, because it is [in this case] a 
type of necessity, and [in the case of] necessities, some [actions] are permissible 
which are not permissible in other cases. Or if a Muslim is taken captive and he 
cannot be freed except by [paying] a ransom, there is no harm in giving a ransom 
[for his release].” (Narrated to us by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If a people from the subjects of 
enemy territory in a fortress, city, or an army demand Muslims to have a truce 
with them for a certain number of years, with the condition that they [the 
Muslims] should pay them a tribute, [in this case] the Muslim leader [wali]’! 
should take this into account; if the enemy, who demanded the truce from him, 
has strength and power, and he [the wdii] thinks that the Muslims cannot 
overpower them but rather having a truce with them is good for the Muslims, he 
may conduct such a truce. And if they make a condition for the Muslim leader to 
pay [tribute] money every year, the Muslim leader should not give them [the 
money] and he should fight them. If they demand a truce from him [the wali] 
without [forcing] him to pay [anything] to them and without any payment from 


them to him, and he thinks that [the deal] is good for the Muslims, he may 
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conduct the truce, and, if he sees after having the truce with them that fighting 
them is better for the Muslims, he may invalidate that truce and fight them.”” 

[Both] Abi Hanifa and Abi Yisuf said: “If Muslims are in one of their 
cities, and the polytheists are victorious, having besieged the city by assembling 
mangonels towards them and shooting at them with arrows, and the Muslims fear 
that they may put them to death or take them [captive], and the enemy refuses to 
leave unless the Muslims make a truce with them for a certain number of years on 
the condition that Muslims pay them [something] every year, it is permissible for 
the Muslims to have a truce with them on the same condition as if they feared for 
their lives.” 

Al-Lu’lu’i said: “It is not allowed for them [the Muslims] to have a truce 
with [the enemy] if the condition is that every year Muslims have to pay them a 
certain amount of money, because this would be the same as a poll-tax and a 
humiliation. Therefore, Muslims should not conduct such an [agreement], and 


they should fight them until God judges between them.”” 
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[Section 7] 


They [Muslim jurists] agreed unanimously that if polytheists 
conclude a peace treaty with Muslims for a limited time in [a 
way] that is beneficial for Muslims with the condition that they 
give the Muslims, every year, one hundred of their slaves, this 
is permissible. 


[Section 7.1] 


They disagreed on this [kind of agreement] if they give the 
Muslims [slaves] from among their children. 


Al-Awza‘l said: “If a Muslim army passes by one of the cities in the 
Territory of War, and afterwards its mayor asks the army commander (amir) not 
to enter [the city], [on the condition] that he gives the [commander] one hundred 
[of them as slaves], it does not matter whether they are from their children or from 
others. Or if he [the army commander] besieges [a city], and the city’s mayor 
comes to the army commander and tells him: ‘I will open [the city gates] for you 
on the condition that you assure safety for me and a group of my people who are 
with me,’ and the commander agrees [but] the [mayor] tricks the people of his 
kingdom and says: ‘I choose for you what I choose for myself [i.e. the pledge of 
security],’ then he opens for them [the Muslims] one of its gates, [in this case] 
there is no wrongdoing [for the Muslims] to put to death their men and divide 
their children, women, and properties [among the Muslims].” (Narrated to me by 


al-‘Abbas from his father from him.) 
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Abi Hanifa and his companions said: “If the enemy asks the Muslims to 
have a truce with them on the condition that they give [the Muslims] one hundred 
[slaves] every year from their children and themselves, then the Muslims should 
not have such a truce, and if they do, they should not take the one hundreg 
persons from themselves and their children; they will be assured safety if the 
Muslims make a truce with them on this condition, but the Imam of the Muslims 
should invalidate this truce and then fight them. And if the enemy asks the 
Muslims to have a truce, by giving [them] one hundred [persons] known by their 


names [and identity]... ci 
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[Section 8.1] 


[On the disagreement regarding the allocation of shares in the 

booty for youth, servants, slaves, women, and dhimmts|’° 

“, . . [10] to reach puberty, allocated to him and given a share in the 
[allocation] for the expedition and in this regard he would be considered as a 
man.” 

All of them [Abi Hanifa and his companions] said: “For the servant, if he 
is [working for] a Muslim man in the Muslim military [located] in the enemy’s 
territory and serving him with a wage but does not fight, there is no share for him 
in the booty whether he is a slave or free man, and for the slave who is serving his 
master in the Muslim military [located] in the enemy’s territory but does not fight, 
there is no share and nothing is to be given to him [as a gift]. For the woman, 
there is no share if she is in the Muslim military medically treating the injured and 
the sick; nothing from the booty is to be given to her [as a gift].’° If a slave fights 
alongside Muslims, some of the booty is to be given to him [as a gift]; and for 
[civilians] dispatched with military personnel, there is to be no share in the booty 
for them if they do not fight alongside the Muslims. If they fight with them until 
they win the spoils of war, there is to be a share [apportioned to them] similar to 
the share of military personnel. If a servant fights alongside Muslims until getting 
the booty, he is to be given a share similar to the share of other Muslims. If 
Muslims seek assistance from dhimmis so that they fight alongside them until they 


acquire booty, there is to be no share for the dhimmis with the Muslims, but 
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something from the booty should be apportioned to them [as a gift]. There ig to be 
no share for a woman whether she fights alongside Muslims or not, but something 
from the booty is to be apportioned to her [as a gift]. Also there is no share for a 
young boy who has not reached puberty nor for the insane, because [the latter] js 
considered as dead.””” 

Abi Thawr said: “If there is a woman with the Muslims treating the 
injured and taking care of the sick, there is to be no share of the booty for her, but 
something should be apportioned to her [as a gift]. The same applies to a 
dhimmi.” He also said: “The slave should be given a share similar to the share of 


the free man if he [fights].” 
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[Section 9} 


They [the Muslim jurists] agreed unanimously that if a group 
of Muslims or an army faces an enemy who has the same 
number of [combatants] as theirs or more, and the Muslims 
are winning over the polytheists, then it is forbidden for the 
Muslims to turn away from them [until victory is achieved]. 


[Section 9.1] 


They disagreed on determining who should deserve the 
punishment of God for turning away from his enemy and in 
which case it would be permissible to desert [the battlefield].’* 


Malik was asked about the man who faces ten [enemy combatants] or the 
like: “Shall he fight them alone or return to his army unit?” He replied: “It is his 
choice, and if he has no power to fight them [all], then the best thing that I like 
[regarding his case], is for him to return to his army unit.” Malik was also asked 
whether he had heard that [the caliph] ‘Umar b. al-Khattab said: “I am the troop 
for which Muslims [could retreat).””” He replied: “I heard this saying, and I do 
not like that Muslims retreat to their troop unless it is a case of fearing death or 
the inability to fight.” 

Malik was asked about the people [Muslim combatants] who face the 
enemy [in battle] or are guarding an area and are few in number: “Should they 
fight or turn away — and in so doing bring harm upon their companions?” He . 
replied: “If they have the power to fight them, they should do so or else turn to 


their companions and inform them.” (Narrated to me by Yiinus from Ibn Wahb 


from him.) 
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Al-Shafi‘T said: “If Muslims raid the [disbelievers] or are invaded, and 
they are prepared to fight an enemy double the number of them, it is forbidden fo, 
them to turn away unless it be a stratagem of war or to retreat to a troop of thei; 
own, and if the polytheists are more than double the number [of Muslims], | do 
not like for them to turn away from the [enemy], but they will not be subject to 
the wrath of God, according to my judgment, if they turned away from them 
without being in a stratagem of war or retreating to a troop of their own, because 
we explained that God’s wrath is upon the one who abandons His command, and 
God’s command of jihad is, in fact, for Muslims to struggle against twice their 
number from the enemy.” 

Al-Shafi‘I said: “Muslims commit a sin if an enemy approaches a Muslim 
[to put him to death] and other Muslims are capable of getting out to face the 
enemy [in battle] without losing their [fortified] frontier behind them if the enemy 
is twice their number or less.” He [al-Shafi‘t] said: “If Muslims face the enemy 
[in battle], and the enemy is greater in number than them, or becomes more 
powerful than them even without being more in number, using a stratagem or 
something else, and the Muslims then turn away without it being a stratagem of 


war or retreating to a troop of their own... °° 
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[Section 10.1] 


[On the disagreement regarding what constitutes an 

invalidation of a peace agreement with dhimmts}*' 
©. . « ETT] it 48: not allowed®* for him [the Imam] to invalidate the [peace] 
agreement with them [the people who pay the poll-tax], using fear and indicating 
Muslim power as in the case of the people who do not pay the poll-tax, unless 
they appear to be treacherous, or refuse to pay the poll-tax or [to submit to] the 
judgment of [Muslims]. If they are separated from each other and a group differs 
from the treacherous people, and they show fulfillment while others showed 
refusal, the Imam is allowed to conquer them but not to raid the whole group, and 
if he approaches them, he should call the people who fulfilled [the payment] to 
come out. If they do, he should fulfill [the pledge of security given to them] and 
fight the rest of them; and if they cannot come out, [the Imam] should fight the 
[whole] group and try not to hit the people who fulfilled [the payment]. If one of 
them is put to death, then, there is no blood money to pay as compensation for his 
death or punishment, because he is from the polytheists, and if the Imam is 
victorious over them, he should leave the people who fulfilled [the payment] 
alone without taking booty from their property or shedding their blood.” 

He [al-Shafi‘i] said: “If the Imam makes a truce with a particular people 
and then the latter attacks other people who have a truce with Muslims or who are 
dhimmis or Muslims, and they [the attackers] put [them] to death and take their 


property before declaring the invalidation of the truce, the Imam has the right to 
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conquer and put them to death and take their [women and children] as captives, 
And if [the Imam] is victorious, he should force them to be subject to the 
[Islamic] ruling for the one whom they put to death, injured, and took his 
property, as he would impose on dhimmis [who commit such a crime] of physical 
punishment, blood money, and guarantee (dam4@n) through property.”® 

He [al-Shafi‘T] said: “If the poll-tax is taken from a particular people and 
then some of them commit highway robbery, fight a Muslim man and hit him, 
commit injustice against a Muslim or a person given a covenant of peace [with 
Muslims] (mu‘Ghad), or one of them commits adultery, causes mischief that 
affects a Muslim or a mu ‘Ghad, or deals in usury, this person is subject to the 
fixed penalty if the action is punishable [according to Islamic law] by a fixed 
penalty (hadd), and is punished severely if the action requires punishment. He 
should be put to death only if he commits an action that is punishable by death, 
and this [treatment] is not an abolishment of the covenant [of peace] with him 
which forbids the shedding of his blood. The abolishment of the covenant occurs 
only [in the case of] refusing to pay the poll-tax or to accept [Islamic] ruling after 
the acknowledgment [of such acceptance] and refusing to do so. And if he says, 
‘I give the poll-tax, but I do not acknowledge any ruling [concerning what he 
committed],’ the peace agreement with him should be invalidated by [the Muslim 
authorities], but he will not be fought for this [while he is] in his place, and [the 
Muslims] should tell him: ‘You have been given a pledge of security by your 
payment of the poll-tax and your acknowledgment of it, and we give you time to 
get out of Islamic territory’; and if he gets out and reaches his secure destination, 


he should be put to death if [the Muslims] are able to overcome him. And if he is 
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spying for polytheists on Muslims, trying to show [them] their secrets, he should 
be punished severely without putting him to death, and his covenant should not be 
abolished.” 

He [al-Shafi‘i] said: “If a person having a truce with Muslims for a limited 
time does some of what I described [above] of this sort of action, his ace should 
be invalidated, and when he reaches his secure destination he should be fought 
unless he embraces Islam, or he is from among those from whom the poll-tax is 
accepted and he gives it [promptly].” (Narrated to us by al-Rabi* from him.) 

Abi Hanifa and his companions said: “If one of the kings of the people in 
the Territory of War become, he and his subjects, dhimmis and remain in his land, 
and he then informs the polytheists about the Muslims’ secrets and harbors the 
disbelievers’ spies [in his land], this [conduct] does not constitute an invalidation 
of his covenant, but [the Muslims] should see who commits such actions among 
them, and if the evidence stands for such [an accusation], he should be subjected 
to discipline and imprisonment.” 

They [Abi Hanifa and his companions] [further] said: “And if he [the 
king] or one of those with him who became dhimmis put to death a Muslim man, 
this [action] is also not considered to be an invalidation of the covenant [with all 
of them], but the Muslims should see who did the [killing], and if the evidence 


stands for such [an accusation], he [the killer] should be put to death.” ({Narrated 


by] al-Lu’lu’i from him.) 
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[Section 11] 


They [Muslim jurists] agreed unanimously that if a Muslim 
army commander (amir) or any free Muslim soldier gives a 
pledge of security to disbelievers residing in a fortress, then 
such a pledge should be honored by the whole army. 


[Section 11.1] 


They disagreed on the permissibility of [giving] a pledge of 
security from those whom I did not mention [above] and on the 
action and the wording which constitutes the pledge of 
security. 


Malik was asked about the gesture of safety: “Is it considered as a pledge 
of security?” He replied: “Yes, and I think that the [Muslim] army should be 
informed in advance that they should not put to death anyone to whom they have 
made a gesture of safety because the gesture, in our opinion, is the same as an 
utterance.” (Narrated to me by Yiinus from Ibn Wahb from him.) 

He [Ibn Wahb] said: “Malik also was asked about [the case of] enemy 
men descending [from the fortress or city walls] and asking for a pledge of 
security, saying: ‘Safety! Safety!’ He said: ‘Do you not think that if a man came 
[to the Muslims] asking [to be transferred to a safe place], it would be obligatory 
to take him to his safe destination [i.e., insure him safe passage]? As God said: 

Then escort him to where he can be secure. [Qur’an 9:6] 

Therefore, I think that [the demand for safety] should be accepted from them, and 


if it is not accepted, he should be escorted to his secure destination.’” 
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Al-Awza‘l said: “[Giving] a pledge of security by a slave, a freeman, an F 
a woman is permissible.” (Narrated to me by al-‘Abbas from his father from him) 

It has been narrated to me by Mu‘awiya from Abii Ishaq that he said: 4 
asked al-Awza‘l: ‘What do you think regarding [the case] of a [Muslim] man who 
enters enemy territory with a pledge of security, so that they would be secye 
from him, [but] he did not give them a pledge of security?’ He replied: ‘Yes, if 
they [12] assured him safety, he would also be assuring them safety.’ I [Abj 
Ishaq] asked: ‘And if, in fact, only one man from the group gave [the Muslim] the 
pledge of security, shall all the Byzantines be assured safety?’ He replied: ‘Yes,’ 
Someone asked him [al-Awza‘i]: ‘How about the people of Malatia®* when the 
enemy assured them of safety and entered their territory, then the enemy left their 
territory [but] some of them [the enemy] stayed behind, and then the Muslim 
army caught up with them?’ He replied: ‘As for the people of Malatia, they 
should not fight those [of the enemy] who stayed behind for some need; and as for 
the [Muslim] army, there is no harm in fighting them [those who stayed behind], 
because the people of Malatia did not give a pledge of security to the enemy, 
rather the enemy gave them the pledge while they were in an oppressed state; but 
if the enemy told the people of Malatia: “Give us an assurance of safety, and we 
will give you the same, since we do not feel secure because assistance might 
come to you,” and therefore both would give each other a pledge of security, then 
this [agreement] should be observed by the [Muslim] army.’ 

“I [Abi Ishaq] asked al-Awza‘t: ‘Is the pledge of security given by the 
khawarij*® permissible? He replied: ‘Yes.’ I asked: ‘How about a woman's 


pledge of security?’ He replied: ‘There has been disagreement on that [point].’ 
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asked: ‘What about a youth (ghulam)?’ He replied: ‘[Well,] what about it?’ Then 
he said: “Do not you think that [the pledge] of a ten-year-old would be valid?’ 

“I [Abi Ishaq] asked al-Awza‘i: ‘[What] if a disbeliever (‘i/j) asks for a 
pledge of security, and then a man puts him to death before he is given the pledge 
without knowing [about the disbeliever having security]?’ He replied: ‘What he 
did was very evil; he should be admonished by the Imam.’ I asked: ‘What is his 
obligation towards God [because of what he did]?’ He replied: ‘Expiation.’ I 
asked: ‘What if he [the disbeliever] is, when he utters the word of security (al- 
aman), in a position of protection [from being put to death by Muslims], or he 
comes [to the Muslims] at night and demands a pledge of security while he is 
standing on a mountain, and then a [Muslim] man ascends to him, deceives him, 
takes him [as captive], and then puts him to death?” He replied: “He did a great 
evil.’ I asked: ‘If he asks for a pledge of security while he is in his fortress, should 
we shoot him?’ He replied: ‘No, wait until he finishes his utterance, then tell him, 
‘I do not grant you a pledge of security,’ and if he asks that after he has ascended 
to a terrace and has put down his weapon, you should not shoot at him until he 
descends from his fortress.” Someone asked him [al-Awza‘t]: *[What if there is] 
an underground chamber (matmiira)*’ or fortress reached by Muslims and with 
the enemy is a Muslim war prisoner. They fear [the Muslim army] and ask the 
Muslim [captive]: ‘Will you give us a pledge of security if we set you free?’ And 
he replies: ‘Yes, you are secure’, and then they come out with the Muslim 
prisoner.’ He replied: ‘The army commander may give them a pledge of security 
if he wants, return them to their underground chamber, or let them leave until they 


reach their safe destination.’ 
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“Abii Ishaq said: “I asked him [al-Awza‘T] about [the case of] a disbelieve, 
overcome in fighting by a [Muslim] man, then he asks [the Muslim] to be War 
prisoner and asks him for a pledge of security. He replied: ‘If he asks [the 
Muslim] to be a war captive, I prefer that the Muslim not put him to death and ty 
regard him as a spoil of war (fay’) unless he fears him.’ Someone asked aj. 
Awza‘i: [What] if Muslims besiege an underground chamber [belonging to the 
enemy], and when they have almost conquered it, the enemy gives a Muslim man 
[with them] a reward on the condition that he grant them a pledge of security, and 
he takes the reward from them and assures them safety?’ He replied: ‘If he 
grants them the pledge of security before the Muslims enter the underground 
chamber, his pledge is valid, and the Imam should decide his punishment and take 
the reward from him.’” 

Al- Thawri said: “If a woman grants [one of the enemy] a pledge of 
security, it is valid.” (Narrated to me by ‘Ali from Zayd from him.) 

Al-Shafi‘i said: “The pledge of security [given by] any Muslim of age, is 
valid whether he is a free man or a slave, a man or a woman.” 

He [al-Shafi‘l] said: “If anyone from those who have not attained puberty 
or an idiot gives a pledge of security [to an enemy] whether they fought [on the 
side of the Muslims] or not, their pledge is not valid; also, if a dhimmi grants a 
pledge of security, his pledge is not valid; and if one of those [whose pledge is 
invalid] grants a pledge of security [to an enemy] and the [enemy] comes to us 
with this pledge, we should escort them to their safe destination [i.e., guarantee 
them safe passage], and we should not take their property or their lives, because 


they did not differentiate between those in our army whose pledge of security is 
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valid and those who are not; and then we may invalidate the pledge and fight 
them.” 

He [al-Shafi‘t] said: “If a Muslim makes a gesture for an enemy which 
they understand as a pledge of security, and he says: ‘I granted them security 
through [my] gesture, ’ it should be considered as a [valid] pledge, but if he says: 
‘I did not intend to grant them security by my gesture,’ then whatever he says 
would be right; and if he dies before uttering anything, they should not be 
accepted as secure unless the Muslim governor [wali] renews the pledge of 
security for them; and the Muslim governor should, if he [the Muslim giving the 
pledge] dies without explaining [the state of his pledge] or saying before his 
death: ‘I did not grant them security,’ return them to their secure destination and 
then invalidate their pledge.” (Narrated to me by al-Rabt‘ from him.) 

Abii Hanifa and his companions said: “If the enemy is fortified in a city, a 
fortress, or in an army and then a Muslim man grants one of them a pledge of 
security telling him: ‘You are secure,’ then the secured person goes out to the 
Muslims, they should not put him to death nor hurt him, but they should invite 
him to Islam, and if he accepts and embraces Islam, then he has all the rights of 
Muslims and assumes their obligations; but if he refuses to become a Muslim, 
they should suggest to him that he may want to be a dhimmi and pay the poll-tax. 
If he accepts he should be left secure, living in the territory of the Muslims, 
paying the poll-tax [13] with [other] non-Muslim subjects (ah! al-dhimma) of the 
Islamic state; but if he refuses to be a dhimmi, he should be returned to his secure 


destination.” 


They [Abi Hanifa and his companions] said: “Also, if a Muslim man 
grants a pledge of security to people from the enemy [living in] a fortress or a city 
by saying: ‘You are secure,’ the Imam should not fight or agitate them until he 
exposes Islam to them; and if they embrace Islam, they then have the rights of 
[other] Muslims and the duties observed by them; but if they refuse to embrace 
Islam, he should suggest to them that they become dhimmis and pay the poll-tax 
for themselves and the land-tax (khardj) for their land. If they accept this 
[agreement], they become protected (dhimma) and they are secure, paying land 
and poll-taxes, and the [Islamic] rulings regarding protected non-Muslims should 
be applied to them; but if they refuse to do so, then they should be returned to 
their secure place, and the [Muslims] should invalidate the agreement with them.” 

They [Abi Hanifa and his companions] said: “If one or two Muslim men 
enter the Territory of War with a pledge of security [from the enemy] or without a 
pledge, and they arrive at that place subjugated to the [enemy] and they cannot 
protect themselves, so they grant a pledge of security to a man [from the enemy 
people], people in a fortress, or people in a city, this pledge should not be 
accepted as giving security to them from Muslims.” They also said: “Also, if 
five or ten Muslims enter the Territory of War with or without a pledge of 
security and then they grant a pledge of security to some or all the enemy people, 
it is not considered to be a valid pledge of security to them from the whole 
Muslim community, because they granted their pledge without being able to 
protect themselves from [the enemy]. And if a Muslim detachment, an army, or @ 
group of soldiers enters the Territory of War and some of the Muslims granta 


pledge of security to some of the enemy people, whether living in a fortress or 8 
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city, this pledge will provide security for them from [the attack] of the whole 
Muslim community, because those who granted them the pledge were well 
fortified.” 

They [Abii Hanifa and his companions] said: “If a man from the enemy 
people asks for a pledge of security to enter the Territory of Islam for trade or 
personal need and a Muslim man grants him security, he will be secure; and if 
there are his children, slaves, wife, servants, and [other] dependents with him, the 
safety pledge covers him and all those with him. Also, if he brings with him [to 
the Territory of Islam] silver, horses, weapons, or money, none of those should be 
taken from him. And if he leaves with . . . ** someone of unmarriageable kinship 
[such as] a father, mother, brother, sister, paternal or maternal uncle, and he says: 
‘They are with me as my dependents,’ this should be accepted from him and the 
pledge of security will cover both [him and the people with him]. And if there are 
with him his cousins or people who are not his relatives, and he says: ‘They are 
with me as my children,’ it should not be accepted from him and there should be 
no pledge of security for them and his cousins and those with whom he does not 
have any kinship; if any of them enter the Territory of Islam, they should be 
considered to be spoils of war for the Muslims.”®? 

They [Abi Hanifa and his companions] commented on [the case of] a 
Muslim man who tells one of the enemy people: “You are secure,” or “I grant you 
a pledge of security,” or “No harm [will be done] to you,” or says to him in 
Persian ‘matras,’ or “you are secure” [in all these utterances], then the pledge of 
security is valid. And if he says to him: “Come to us so that we see what would 


be presented to you,” or “Come to us according to the laws of Islam,” all this is 
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considered to be a [valid] pledge of security.” Also, they said: “Giving the pledge 
of security by one Muslim man to one man from the enemy people, to the people 
in a fortress or a city for the enemy people is valid; and the pledge given by a 
woman is valid if she is free, and if she is a slave (ama), her pledge is invalid; and 
the pledge of security given by a merchant man in the Muslim military or with 
civilians [accompanying them] is valid for those from among the polytheists 
whom he granted security. The pledge given by a slave is valid if he fights 
[alongside Muslims], but if he does not fight and only serves his master, and he 
gives [the enemy] a pledge of security, it should not be accepted. As for the 
servant, the agent, and the market person, if they are free, their pledge of security 
is valid whether they fight or not. As for the boy, if he is not mature, his pledge is 
invalid. As for the girl (jariya), if she is free, then her pledge of security is valid 
[only] if she menstruates or has completed seventeen years of age,” in the opinion 
of Abi Hanifa and Zufar; as for the opinion of Abi Yisuf, Muhammad al- 
Shaybani, and al-Lu’lu’l, “if she menstruates or has attained fifteen years of age, 
her pledge is valid.” [Abi Hanifa and his companions said:] “As for the dhimmi, 
if he grants a man from the enemy people a pledge of security, his pledge is 
invalid whether he fights [alongside Muslims] or not. And if a Muslim man who 
is blind, crippled, permanently disabled, or [14] sick gives a pledge of security to 
a man from the enemy people or people living in a fortress or a city, his pledge is 
valid because it has been related from the Messenger of God that he said: 


The less [fortunate] Muslims are obliged [with others] to protect 
each other.” 


Abii Thawr said what is similar to al-Shafi‘t’s opinion. 
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[Section 11.2] 


They disagreed on the ruling [in the case of] a man from the 
enemy people given a pledge of security while he is in the 
fortress or embraces Islam, then it becomes doubtful who has 
been given the pledge and who has not. 


Al-Awza‘T was asked about [the case of] a fortress reached by Muslims 
and a man from the enemy appears to them [from above the fortress wall] and 
embraces Islam, then the Muslims conquer the fortress and every man from [the 
enemy people] claims that he is the one who embraced Islam, and there are ten of 
them. He replied: “Every one of them may pay the amount for his price [in the 
case of taking him as a spoil of war] if he is not identified [as the one who 
embraced Islam], and a tenth of his price should be left for him.” (Narrated to me 
by Mu‘awiya from Abi Ishaq from him.) 

He [Abii Ishaq] said: “Al-Awza‘I was asked about [the case of] a 
disbeliever given a pledge of security [by Muslims] on the condition that he lead 
them to a group of captive women and children and that they secure ten of them 
for him, and he accepts [the agreement], but when he takes them to the place and 
shows them the captives or the mountain in which they lived, he dies. He replied: 
‘All the group of captive women and children should be left alone and not taken 
[by Muslims].’” 

Al-Shafi‘i said: “If the Imam has a truce with a group of enemy people, 
and thereafter some of them invalidate the covenant and others do not, and when 
the Imam fights them, the people who abided by the covenant cannot come out, 


then the Imam is permitted to fight all of them and to try to avoid [injuring] those 
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who abided by the agreement, and if he wins a victory, he should leave those who 
honored the truce [alone], without taking property from them [as a spoil of war] 
and without shedding their blood.” He [al-Shafi‘t] [further] said: “If they mix 
together and the Imam wins a victory over them, and then all of them allege that 
they are not infidels, and there is a group of them left, the Imam should refrain 
from putting to death anyone he is in doubt about, and the Imam should also not 
take [this person’s] children as captives or his property as a spoil of war, but he 
should put to death and capture the children of only the one whom he knows did 
not keep the covenant, and he should take his property as a spoil of war.” 
(Narrated to us by al-Rabi* from him.) 

This statement of his [al-Shafi‘i’s] indicates that if the one to whom the 
pledge of security was given is not identified, Muslims should not put to death 


anyone whose case is doubtful.”" 


{Section 11.3] 


They disagreed on the ruling regarding [the case] of one of the 

enemy injured in the Territory of Islam or the Territory of 

War, and he alleges that he has come to ask for a pledge of 

security. 

Malik [was asked] about [the case of] a group of enemy people found on 
the seashore in Muslim territory, and they allege that they are merchants and that 
the sea has blown them [to the shore], and the Muslims do not know if this is true 
unless their boats broke or they were thirsty and came for water without the 


permission of the Muslims. He replied: “I think that the Imam should decide 
what to do with them, and I do not think that the one who takes them [as a spoil of 
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war] should pay the one-fifth.””” (Narrated to me by Yiinus from Ibn Wahb from 
him.) 

Yiinus narrated to me from Ashhab that he said: “Malik was asked about 
[the case of] a [Muslim] detachment that goes out to Byzantine land, and they find 
a disbeliever coming towards them, and when they take him [captive], he says: ‘I 
come to you asking for a pledge of security.’ Then they tell him: ‘You are lying.’” 
Malik replied: “Who knows [if] he came asking for security; what I think now is 
that this [claim] should not be accepted from him.” 

Al-Awza‘i was asked about [the case of] a man [from the enemy people] 
found in a [Muslim] military unit without a weapon who says, “I have come to 
you to ask you for a pledge of security.” He [al-Awza‘i] replied: “His case should 
be decided by the Imam; if he wills, he may put him to death or keep him alive.” 
(Narrated to me by al-‘ Abbas from his father from him.) 

Mu‘awiya narrated to me from Abii Ishaq that he said: “Someone asked 
al-Awza‘i: ‘An enemy boat is hit by a [strong] wind, and no one knows about [its 
occupants] until they draw near the river of Beirut, and they say: ‘We come to ask 
for a pledge of security for a certain need.’ Al-Awza‘i replied: ‘They are secure.’ 
Someone asked: ‘What if their boat breaks, and they are shipwrecked and say 
what they said?’ He replied: ‘This is doubtful; to release them is preferable to 
me.’ Someone asked: ‘What if they do not say this, but come out and ask for a 
pledge of security?’ He replied: ‘They should be put to death and not given a 
pledge of security.’ 

“I [Abii Ishaq] asked: ‘A [Muslim] man finds a disbeliever on the road, 


and he says: ‘I come as a messenger,’ or ‘I come asking for a pledge of security.’ 


108 


Al-Awza‘l replied: ‘He is safe unless he points a weapon at [the Muslim], 
Someone asked him: ‘A group of Muslims find infidels sleeping on the side of the 
road or elsewhere, and when they are taken, they say: “We were coming to you tg 
ask for a pledge of security, [15] but we stepped aside from the road in fear of 
being put to death,” and they have weapons with them?’ He replied: ‘If they are 
found not sleeping, and they do not point weapons at [any Muslims] when they 
find them, [the Muslims] should refrain from [putting them to death], and either 
they should join Muslims or be returned to their secure destination, and if they are 
found sleeping and after they wake up, they do not point a weapon at [any 
Muslims] and do not try to escape from them, they should be granted safety; and 
if they point a weapon at any Muslims, they should be put to death, and if they try 
to escape without pointing a weapon at any Muslims, they should be put with the 
[war] shares (al-maqsam).’” 

Al-‘Abbas narrated to me from his father that he said: “Al-Awza‘l was 
asked about [the case of] Muslims raiding, and they acquire a man from the 
enemy, and he claims he is a protected non-Muslim captured by the enemy: 
Should the Muslims believe him? He replied: ‘The Muslim governor (wali) 
should wait, and if he proves to be truthful, the wa/7 should return him to his land; 
but if there is no proof, he should be sold [as a spoil of war].’” 

Al-Shafi‘T said: “If a man from the enemy people is found on the side of 
the road without a weapon, and he says: ‘I come as a messenger delivering [a 
message or a letter to the Muslim leader],’ his words should be accepted as 
truthful, and he should not be subjected to any harm; but if he is suspected [by the 


Muslims], they should ask him to swear that [he is telling the truth]; then if he so 
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swears, he should be left alone. The same ruling [applies] if a person is carrying a 
weapon and is found alone, without a group with which he would be protected, 
because in both cases their status resembles what they claim, and whoever claims 
anything that resembles what he says, and nothing else is known about [his 
claim], his words should be considered truthful with his oath.”” 

Al-Shafi‘l said: “If a group of disbelievers enters [Islamic territory] with a 
visible trade, there should be no harm done to them because their status is the 
same as all traders who have been given security.” (Narrated to me by al-Rabi‘ 
from him.) 

Both Abi Hanifa and Abi Yisuf said: “If a man from the enemy people is 
captured in the Territory of Islam, and he says: ‘I am a messenger for [my] king to 
the Muslim governor (wali), and I entered without having a pledge of security 
because I am a messenger,’ and if [the Muslims] cannot verify that he is a 
messenger, it should not be accepted from him, and he becomes a spoil of war 
(fay) for Muslims. Also, if he carries with him gifts and claims that the Byzantine 
king sent them with him to the Muslim governor, his [claim] should not be 
accepted, and he becomes a spoil of war for Muslims.” 

Both [Abi Hanifa and Abi Yusuf] said: “If it is known that the person 
[mentioned above] is a messenger of the king whether or not he is carrying a gift, 
he should be secure whether or not he enters [Islamic territory] with a pledge of 
security, and he should not be harmed; and if the gifts are goods, horses, weapons, 
and slaves, all of these are legitimate gains for the Muslim governor.” (Narrated 


by al-Lu’lu’i from them). 
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Al-Hasan al-Lu’lu’i said: “If the king’s messenger is found in the 
Territory of Islam, he should be considered a spoil of war for Muslims with al] 
that he carries, whether or not [the Muslims] know he is a messenger, unless he 
enters with a pledge of security.” 

All of them [Abi Hanifa and his companions] said: “If a man from the 
enemy people is taken in the Territory of Islam and says: ‘I entered with a pledge 
of security,’ this [claim] should not be accepted, and he should be [treated] as a 
spoil of war unless two Muslim men testify that a Muslim granted him security.” 
Also, if the person has been captured, and he claims that he is a Muslim by 
saying: ‘I entered with a pledge of security, then I embraced Islam,’ this [claim] 
should not be accepted from him without proof, and he should be [treated] as a 
spoil of war for Muslims; also, if he says: ‘I embraced Islam in the Territory of 
War, then I left as a Muslim,’ this [claim] should not be accepted, and he should 
be [treated] as a spoil of war for Muslims unless there is evidence for his claim, 
and the testimony should not be accepted from one of the enemy (arbi) ora 
protected non-Muslim (dhimmi); only two Muslim men may testify that he had 
embraced Islam in the Territory of War; and if two Muslim men testify [that his 
claim is true], he should be freed, and no harm should be done to him; and if two 
Muslims testify that he had embraced Islam in the Territory of Islam before 
capturing him, he should be (in Abii Hanifa’s opinion) a spoil of war, and their 
testimony is not valid [even] if he is a Muslim.” Abii Yiisuf said: “He should be 


freed, and no harm should be done to him.” 
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[Section 12] 


All of them [Muslim jurists] agreed that the one who asks for a 
pledge of security (musta’min) should not be harmed by any 
[Muslim] if he enters the Territory of Islam with a pledge of 
security. They [also] agreed unanimously that if the one asking 
for a pledge of security (musta’min) wants to return [to the 
Territory of War], the Imam should escort him to his secure 
place. 


[Section 12.1] 


They disagreed on the place to which the Imam should escort 
him, and the length of time which the Im4m should let him live 
in the Territory of Islam without [paying] the poll-tax or 
embracing Islam. 


Malik was asked about enemy [persons] coming into Muslim land with a 
pledge of security on the condition that they retain the pledge [16] until they 
return [to enemy territory]; then when they decide to return, and on their way they 
face some of their land’s mountains, and the wind pushes them back [to Muslim 
land], then they say: “We still retain a pledge from you.” He replied: “I think they 
are right and they should retain the pledge; don’t you see that if they have finished 
their business, and they leave [Muslim territory] and disappear for a while to a 
nearby place and the wind pushes them back, | think they should retain [their] 
security [in Muslim territory]. (Narrated to me by Yunus from Ashhab from him). 

Al-Awza‘i was asked about God’s saying: 


If one amongst the Pagans ask thee for asylum, grant it to him, so 
that he may hear the word of Allah; then escort him to where he 
can be secure. [Qur’an 9:6] 
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He replied: “It is forever.”®° (Narrated to me by Mu‘awiya from Abi Ishaq from 
him.) 

Abii Ishaq said: “I asked al-Awza‘Tt: ‘Does not the Imam [have the right 
to] return him [without allowing him to enter Muslim territory]?’ He replied: ‘It is 
not permissible for him to do this. [The Imam] should grant him a pledge of 
security and then escort him to his secure place.’ I [Abi Ishaq] asked: “Where 
will his secure place be? Don’t you see: what if he says: “My secure place is 
Constantinople?’ Al-Awza‘l replied: ‘If the Imam escorts him to any one of their 
fortresses or castles, that will be his secure place.’ I [Abii Ishaq] said: ‘What if a 
group [of enemy people] enters [Muslim territory] with a pledge of security, and 
thereafter they go out to return to their homes, and on their way they pass by one 
of their fortresses or strongholds, and they spent the night there with the intention 
of moving on to their homes farther away, and thereafter Muslims attack this 
stronghold or conquer the fortress and the [people given the pledge of security] 
are with [the enemy]?’ He replied: ‘They [the Muslims] should capture all of 
them. They [already] reached their secure place.’ I [Abii Ish&q] asked: ‘What if a 
Muslim detachment finds them in their country before they have reached their 
secure place?’ He replied: ‘They should not interfere with them.’ 

“J [Abi Ishaq] asked: ‘What if a messenger comes [to the Territory of 
Islam] to ransom [one of the enemy] or for a certain need?’ He replied: ‘The 
Imam has the right to grant him a pledge of security or not to permit him to enter 
[Muslim territory] by saying: ‘Return to your secure place.’ I asked: ‘What do 
you think about [the case] if he asks for a pledge of security without putting a 


condition on his return?’ He replied: ‘It is not allowed to have this condition when 
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giving him a pledge of security, but the [Imam] should grant him the pledge, and 
if he wants he may return, unless he reaches the Territory of Islam.’”° I asked: 
‘What if the Imam asks him when granting the pledge of security, “What do you 
want?” and he says, “I want to go with you to your country to pay the poll-tax as 
do protected non-Muslims,” and he is secured on that [basis] and he accepts?’ He 
[Al-Awza‘i] replied: ‘He may not come back [to the Territory of War].’”’” I asked: 
‘How about the one who asks for a pledge of security and is given security 
without any condition, then he is found leaving the military [unit] intending to 
return [to the Territory of War] without the permission of the Imam?’ He replied: 
‘No one should harm him, because he can say: ‘I am done with my purpose and 
what I came for.’ 

“] [Abii Ishaq] said: ‘What if a group [of enemy people] comes and asks 
for a pledge of security [from Muslims] on the condition that they reside in the 
Territory of Islam without paying the poll-tax, and the Imam grants them security 
according to this condition?’ He replied: ‘The Imam should say to them: “Either 
you pay the poll-tax or you return to your secure place [in the enemy territory];” it 
should be done because it has been done. Muslims get security only through 
justice; therefore [the Imam] should not let a disbeliever reside in the Territory of 
Islam without paying the poll-tax.’” I asked: ‘How long may the merchant, the 
messenger, or the one with certain need, if he enters with a pledge of security, 
reside [in the Territory of Islam]?’ He replied: ‘According to what the Imam 
decides after he finishes his business and has sold his goods, and if the Imam 
finds him delayed, he should order his deportation. And if he claims that he is 


owed a loan by some people, the Imam should give him a time limit to get his 
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compensation, and when he reaches the [time limit], he should deport him: I 
asked: ‘May the [Imam] give him a time limit of a year?’ He replied: ‘One year jg 
too much.’ I asked: ‘What if the [Imam] does not set a time limit for his residence, 
and he [the person granted security] loans [something] for a period of two years 
and says: “I did not know you would be rushing me, so I sold my goods,” don’t 
you think his deportation would be a betrayal?’ He replied: ‘No, the [Imam] 
should set conditions for him, when he gives the pledge of security, [in the form 
of] a time limit for his residency [in Muslim land], but if he says this, one should 
tell him: ‘Go back to your country, and when the time for taking back your loan 
comes, you may come back and secure it.”” 

Someone asked [al-Awza‘i]: “What if a person comes [to the Territory of 
Islam] asking for a pledge of security and is willing to pay the poll-tax, but the 
Imam accuses him of being a spy?” He replied: “The Imam should not deny hima 
pledge of security if he is willing to pay the poll-tax, and if he fears that [he might 
be a spy], he may verify his status until he reaches the road,” then he may release 
him.” Someone asked [al-Awza‘i]: “[What if] a disbeliever comes [to the 
Territory of Islam], asks for a pledge of security, and is granted security and 
assigned a time limit of ten days of residence, after which he must leave; 
thereafter, he sets out and is obstructed by a river, sickness, or something like that, 
and Muslims capture him after the end of the time limit, [but] before he could 
reach his secure place?” He replied: “If a certain matter hinders him [from 
reaching his secure destination] and this excuses him, then he should be released.” 

Al-Shafi‘T said: “Whoever from the disbelievers comes [to the Territory of 


Islam] seeking to embrace Islam, the Im4m is obliged to grant him a pledge of 
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security so that he [the Imam] may read to him the Book of God and invite him to 
Islam in a way which he hopes that God would convert him to Islam, because of 
God’s saying to his Prophet: 


If one amongst the Pagans asks thee for asylum, [17] grant it to 
him, so that he may hear the Word of Allah.” [Qur’an 9:6] 


He [al-Shafi‘l] said: “And for the one whom I said: ‘His pledge should be 
invalidated,”'” he should be escorted to his secure place; and escorting him to his 
secure place would be to protect him from [the attack of] Muslims and [their] 
non-Muslim allies (mu ‘ahadin), as long as he is living in the land of Islam or what 
is connected with the land of Islam, whether this is near or far away.” 

He [al-Shafi‘i] [further] said: 

Then escort him to where he can be secure. [Qur’an 9:6] 

“God knows better than you do or than the one who accepts [the pledge of 
security] from you, and those who share your religion and obey you, and not his 
security from other than you, from your and his enemy who do not provide him 
security and who do not obey you.”!°! 

Al-Shafi‘T said: “And if the Imam delivers him to the nearest of any 
polytheists’ countries he wants, he is delivering him to his secure place which he 
[the Imam] is obliged to do, since he took him out unharmed from the people of 
Islam and those Muslims’ allies to whom Islamic rulings are applicable.” 

He [al-Shafi‘t] [further] said: “And if he is interrupted in our [land] and is 
of the people who must pay the poll-tax, he is obliged to leave [the Muslim land], 
and he should be escorted out unless he resides and pays the poll-tax, and if he 


offers to pay the poll-tax, it should be accepted from him; and if he is of those 
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from whom the poll-tax is not taken,'”” he should be obliged to leave or be carried 
out without keeping him in the Muslim lands and should be escorted to his secure 
place; and if his clan in which he feels secure is far away, and he wants to be 
escorted to a farther [place], the Imam is not obliged to do so. And if he has two 
secure places, the Imam should escort him to the one in which he used to live, and 
if he used to live in two polytheist lands, the Imam should escort him to any one 
which he [the Imam] chooses. And if he [disbeliever] asks him [the Imam] for 
asylum so he may listen to God’s words then be escorted him to his secure place 
along others [with him] from the polytheists, it is an obligation for the Imam to do 
so.” 

He [al-Shafi‘i] [further] said: “Even if he does not leave the place where 
he asked [the Imam] for security, I prefer that he be granted [asylum]. 

He [further] said in his book which he called Kitab Siyar al-Wagidi: “If a 
man from the polytheist people comes [to Muslim territory] without a contract [of 
security] issued by Muslims to him, and he wants to stay with them, this land [i.e., 
the Territory of Islam] is suitable only for a believer or one who pays the poll-tax; 
[therefore] if he is from the People of the Book, he should be told: ‘If you want to 
reside, pay the poll-tax, but if you do not, then go back to your secure place;’ and 
if he asks to stay for a while, I prefer that he be granted a [time] for residing of 
only four months, because God gave the polytheists a [time limit] of four months 
to go throughout the land; and the most time he is granted should not reach a 
whole year, because the poll-tax [would be due] in a year.’ Therefore he should 
not reside in the Territory of Islam as a resident similar to the one who pays the 


poll-tax while he does not. If he is from the pagans,!°> the poll-tax should not be 
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taken from him whether he be an Arab or non-Arab (a‘jami), and he should be 
granted a time of residence similar to that one [of the People of the Book] which 
is less than a year.” (Narrated to us by al-Rabi‘.) 
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[Section 13] 


They [Muslim jurists] agreed unanimously that if a disbeliever 
is given a pledge of security for [other] disbelievers who did not 
attend with him, and they did not witness him when he asked 
for the pledge for them, neither the Imam nor Muslims should 
betray him. They [also] agreed unanimously that if a 
disbeliever tells the Imam or the army: “I will open for you my 
fortress or direct you to find a fortress on the condition that I 
receive something,” then when [the Muslims] open the fortress, 
the one who accepted this [condition], whether the Imam or the 
army, should give it to him and carry out what he vouched for, 
if he asked for the pledge of security before being overcome [by 
capture]. 


[Section 13.1] 


They disagreed on the ruling regarding his status if he is 
granted security on the [previous] condition or the like, and the 
thing [that he wants to get] is not found as he described, or he 
is granted security after overcoming him. 


Someone asked al-Awza‘t: “[What if] a man finds a disbeliever and 
captures him, then he grants him security on the condition that he show him the 
way which he could not find [by himself], and he shows him [the way], then he 
fears that if he brings him to the Imam he will not be able to fulfill his [promise] 
to him?” He replied: “He may release him, and if he brings him to the Imam, the 
Imam should release him and fulfill the given promise of security to him.” 
(Narrated to me by Mu‘awiya from Abu Ishaq from him.) 

[Abii Ishaq said:] “I asked al-Awza‘i: ‘A disbeliever enters [Muslim 


territory] with a pledge of security and wants to return, [but] the Imam tells him: 


“Tell me a secret [or weak point] of the enemy.” He replies: “I will not tell you 
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[about] Christians.” Does this invalidate his pledge of security?’ He replied: ‘No, 
] [Abii Ishaq] asked: ‘What if [the Imam] makes a condition when he grants him 
security that he show him the way and tell him what he asks and be truthful to 
him or there would be no protection for him, and he [the disbeliever] agrees to 
that [condition]; thereafter they leave going [by his direction] until he takes them 
suddenly to the enemy or takes them [18] to a different road, or they find that he 
has cheated them with the information he had given them; is it permissible to shed 
his blood? And what if the disbeliever says: “I did not want to take you to the 
enemy but I missed the [right] road, and I told you according to the best of my 
knowledge”?’ He replied: ‘It is not permissible to shed his blood until it is known 
that he lied.’ I [Abii Ishaq] asked: ‘What do you think about [the case] if he enters 
with a pledge of security and the [Imam] tells him: “Either you show me [the 
road] or there will be no protection for you”?’ He replied: ‘[The Imam] does not 
have the right to have this condition after giving him a pledge of security, and he 
should not oblige him with this.’” 

He [Abii Ishaq] said: “I wrote to him [al-Awza‘i] asking about [the case 
of] a disbeliever who is captured and he tells the Imam: ‘I'll guide you to find ten 
people and you release me.’ He said: ‘Yes.’ When [the Imam] sends [some 
Muslims] with him, they find only five. He replied: ‘I hold that he should be 
released because he wanted to fulfill his promise; perhaps something happened to 
the [disbelievers] after he left them and before he returned.’” 

Regarding [the case of] the [Muslim] who finds a disbeliever, captures 
him, then grants him security providing that he show him the road but he misses, 


al- Thawri said: “If [the Muslim] grants him security after capturing him, he is not 
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secure because he would be a slave.” (Narrated to me by Mu‘awiya from Abi 
Ishag from him). 

This is similar to al-Shafi‘i’s saying. For al-Rabi‘ narrated to us that he 
said: “If some messengers from the enemy people come to the Imam, and he 
responds by giving the [whole] people in their country a pledge of security 
provided that he take the poll-tax [from them], then some raiding Muslims, while 
the messengers are still in the [Muslim land], conquer their country and invade 
their land, [in this case] one needs to see: if the pledge of security was given to 
them before the conquest and invasion of their country, they should be released 
and they should be given protection (dhimma) because of what they had been 
given; and if they were given a protection that could be invalidated [by the 
Muslim side] at any time, they ought to be released and then their contract of 
protection should be invalidated; and if their captivity and the victory over their 
country had occurred before what the Imam gave them, their captivity would 
continue and what the Imam gave would be invalid because he granted a pledge 


of security to one who had [already] become a slave.” 


[Section 13.2] 


They disagreed on the ruling regarding one of the enemy who 
enters the Territory of Islam without a pledge of security and 
embraces Islam before being captured and is now [already] a 
Muslim. 


Al-Shafi‘l said: “If one of the enemy enters the Territory of Islam as a 
polytheist and then embraces Islam before he is captured, there should be no harm 
done to him or his property; and if there is a group of enemy people who do this, 
the same [ruling would be applied.] He [al-Shafi‘t] said: “And if they [enemy 
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persons] fight [Muslims], are captured, and embrace Islam after their capture, they 
and their property should be [treated as] spoils of war (fay’), and their bloog 
should not be shed due to their [belief in] Islam.” (Narrated to us by al-Rabi* from 
him.) 

Abii Hanifa said: “If one of the enemy is taken [captive by Muslims] in the 
Territory of War and he is a Muslim, and two Muslims testify that he had 
embraced Islam in the Territory of Islam before he was taken, he should be 
considered a spoil of war, and their testimony would not be helpful if he was a 
Muslim.” This is also the opinion of Zufar. 

Abi Yisuf said: “If one of the enemy enters the Territory of Islam 
without a pledge of security, then he embraces Islam before he is captured, he 
remains a free man and no harm should be done to him.” He [Abii Yiisuf] said: “If 
he is taken [captive] and says: ‘I embraced Islam before I was taken,” it should not 
be accepted from him, and he will be a slave for the one who took him [captive], 
unless two Muslim witnesses testify for him that he had embraced Islam before he 
was taken [captive], then he would be a free [man], and no harm should be done 
to him. Also, [with regard to] the issue of security: If he is granted a pledge of 
security after entering the Territory of Islam before he is taken [captive], this is 
valid, and if he is taken [captive] and claims that [he has been granted security], it 
should not be accepted without evidence to show that he had been given a pledge 
of security before he was taken [captive].” This is according to the opinion of Abi 


Yusuf; and it is [also] the opinion of al-Lu’lu’t. 


[Section 13.3] 
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They disagreed on the ruling regarding one of the enemy taken 
[captive] while he is in the Grand Mosque (al-haram) [in 
Mecca]'” without having a pledge of security given to him. 

Al-Shafi‘i said: “If a group of enemy people seeks refuge in the Grand 
Mosque [in Mecca] in order to protect themselves in it, they should be taken 
[captive] as they would be taken in a place other than the Grand Mosque, and the 
ruling, regarding them, of putting to death and other [types of punishment] 
remains the same as if they were in a place other than the Grand Mosque.” 

He [al-Shafi‘t] [also] said: “The meaning of the Prophet’s saying 
regarding Mecca: ‘It is forbidden by God’s sacred ruling; it was not permissible 
for anyone before me and it is not permissible for anyone after me’'”’ is God 
knows best that it is not permissible to start a war in Mecca and [for it] to be like 
other [cities].”” He [al-Shafi‘T] said: “When ‘ Asim b. Thabit and Khubayb were 
put to death [by the pagans of Mecca], the Prophet ordered the putting to death 
[19] of Abii Sufyan in his house in Mecca if it was possible at a time when it was 


'8 This [tradition] shows that [the sacredness 


prohibited to have war [in Mecca]. 
of Mecca] does not prohibit anyone from anything he is obligated to do but it does 
prohibit its being [attacked] in war like other [cities].” (Narrated to us by al- 
Rabi‘.) 

Abii Hanifa and his companions said: “If a man from the polytheists goes 
out to the Territory of Islam without having a pledge of security and enters the 
Grand Mosque in Mecca, Muslims should neither put him to death nor take him 
[captive], nor should they provide him shelter, food, or drink, nor should they 
speak to him, and he should be put under careful watch; and if he goes out of the 


Grand Mosque, he should be considered to be a spoil of war for the Muslims,” in 
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the opinions of Abii Hanifa and Zufar. Abi Yisuf and al-Lu’lu’l said: “He js a 
spoil of war for the particular person who took him [captive] and not for [other] 
Muslims.” 

[Abi Hanifa and his companions said]: “If he embraces Islam while he is 
in the Grand Mosque or after leaving it before he is taken [captive], it is the same 
[regardless], and he should be treated as a spoil of war for the Muslims, and the 
Imam should sell him and divide his price with [the general] spoils of war,” in the 
opinion of Abii Hanifa. 

Abi Yiisuf and al-Lu’lu’ said: “If he embraces Islam in the Grand 
Mosque or after leaving the Grand Mosque before he is taken [captive], he 
remains a free man and no harm should be done to him.” 

Abi Hanifa and Zufar said: “If a Muslim man grants him a pledge of 
security while he is in the Grand Mosque or after leaving it before he is taken 
[captive] or after, it is the same and it is not considered a [valid] pledge of 
security, and he becomes a spoil of war for Muslims.” 

Abi Yusuf and al-Lu’lu’l said: “If a Muslim man grants him security in 
the Grand Mosque or after he leaves it before taking him [captive], it is 
considered to be a [valid] pledge of security for him, and he should be returned to 
his secure place; and if [the Muslim] grants him security after taking him 
[captive], his pledge is invalid and he should be considered a spoil of war for the 
one who took him. And if he is taken captive in the Grand Mosque and has been 
expelled from it, the one who did so has misbehaved, and he [the captive] should 
be considered a spoil of war for Muslims [in general],” in the opinions of Abi 


Hanifa and Zufar; and in the opinions of Abi Yisuf and al-Lu’lu’i, he should be 
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considered to be a spoil of war for the one who took him [captive] and expelled 
him [from the Mosque]. 

All of them [Abi Hanifa and his companions] said: “If one Muslim takes 
him [captive] in the Grand Mosque without expelling him from it, he [the 
Muslim] should release him in the Mosque and wait until he leaves the Mosque, 


then he may be taken. . .”! 


[Section 13.4] 


{On the disagreement regarding prisoners of war (asrd) who 

claim they have been given a pledge of security by Muslims]'’° 

Al-Awza‘l was asked about prisoners of war (asra), if they claim that they 
have been given a pledge of security and a Muslim man says: “I granted them 
security.” He replied: “His pledge for them is valid.” (Narrated to me by al- 
‘Abbas from his father from him.) 

Also, Mu‘awiya narrated to me from Abi Ishaq that he said: “Someone 
asked al-Awza‘l: ‘What if a [Muslim] man comes with an infidel to the Imam and 
says: “I granted him security?” He replied: ‘He should be believed.’ [Someone 
asked]: ‘What if the disbeliever says: “[The Muslim] granted me security” or 
says: “He found me on the road seeking you,” and the Muslim says: “I did not 
grant him security, [but] I found him on another road?” He [al-Awza‘i] replied: 
‘This is doubtful; he should be considered to be a spoil of war.’” He [Abi Ishaq] 
said: “I asked him: ‘Shall the Imam make him swear?’ He replied: ‘If he is from 
among truthful people, [the Imam] should not make him swear, but if he is from 


suspicious people, he should make him swear.’” 
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Al-Shafi‘l said: “If Muslims gain prisoners of war [captives], men, women 
and youths, or achieve victory over one of the fortresses, and then a Muslim man 
or woman says: ‘We granted them security,” it should not be accepted from them 
unless it is known that that [happened] before they were captured or overcome, 
and if the Imam knows about [this agreement], they should not be captured or 
taken as spoils of war but rather left alone; and if two trustworthy Muslim men 
testify that they had a security pledge before their capture, it should be accepted 
and they should be left alone; and if anyone claims he had pledged them security, 
his words should not be accepted unless he can bring two trustworthy Muslim 
witnesses to testify that he granted them security.” 

He [al-Shafi‘t] [further] said: “And their status before Muslims own them 
is different from their status after they own them. The word of a man or a woman 
saying they granted security to an enemy person after [the latter] has been 
captured by Muslims should not be accepted, because it is testimony to get [the 
captive] out of the hands of those who own him, and the testimony of a man on 
his own action should not be accepted.” 

He [al-Shafi‘T] said: “And if we invalidate the testimony of [the Muslim] 
who granted them security, his right with the [enemy] is invalid, [and] he may not 
own them.” (Narrated to us by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If two Muslim men testify for a 
man from the enemy people that a Muslim man had granted him security before 
he entered the Territory of Islam, then he entered the Territory of Islam and 
embraced Islam or did not until he was taken [captive], their testimony for him is 


valid, and he remains a free man, with no harm done to him.” 
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[20] They [Abi Hanifa and his companions] said: “And if one or two 
Muslims testify that they had granted him security before he entered the Territory 
of Islam, their testimony is invalid because they have testified on their own 
actions.” 

They [Abi Hanifa and his companions] also said: “Also, if there are three 
or more, and one of them testifies that he granted him security, his testimony 
should not be accepted; and if two of them testify that the rest granted him 
security, their testimony is valid and [the enemy person] is secure. And if they 
testify and each one of them says: ‘I granted him security, myself and my 
companions,’ their testimony is invalid,” in the opinions of Abi Hanifa and Abi 
Yisuf. Al-Lu’lu’t said: “If there are three and each one of them testifies that he 
himself granted him security in addition to his two companions, their testimony is 
valid and he would be secure.” 


Abi Thawr said, in this matter, something similar to al-Shafi‘t. 
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[Section 14] 


All of them (Muslim jurists] agreed unanimously that if some 
slaves of enemy people join the Muslims, coming as Muslims 
against the will of their masters, they should be considered 
free, and their masters have no authority over them as long as 
they come as Muslims or ask for a pledge of security. They also 
agreed that if a man from the enemy people embraces Islam 
and his slaves also embrace Islam with him or after him, they 
should still be considered his slaves, and that if they go out to 
the Territory of Islam against the will of their master, then 
their master goes after them, and the Imam knows for certain 
that their master has embraced Islam either with or before 
them, they are to be returned to their master. Also, if [the 
slave] embraces Islam before his master, and then he does not 
come out [to the Territory of Islam] against the will of his 
master until his master comes out with him to the Territory of 
Islam having a pledge of security, then he should still be his 
slave. 


But al-Awza‘i said: “If a slave from the enemy’s slaves embraces Islam, 
and Muslims then catch him in their country before he can come to us, he should 
be [considered] free.” (Narrated to me by Mu‘awiya from Abi Ishaq from 


him.)!!! 


[Section 14.1] 


They disagreed on his status if his master has directed him [to 
come to the Territory of Islam], and he comes asking for a 
pledge of security for the need of his master, then he embraces 
Islam and resides in the Territory of Islam. 


Al-Awza‘I was asked about a man from the enemy who has sent a slave 


for him [to the Territory of Islam], having also sent along with him money, and 
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tells him: “Buy my [enslaved] wife and children.” Then the slave takes pledge 
of security from the Imam, and when he delays reaching his master, the maste 
takes a pledge of security from Muslims and says [to the Muslim authority): This 
is my slave, I sent him and ordered him to get a pledge of security and to buy my 
[enslaved] wife and children, and when his return was delayed, I came for him? 
The slave acknowledges that he is [owned] by him and that he sent him. [The 
question is:] “May [the master] get the slave and the money? And what if the 
slave has embraced Islam while [at the same time] he acknowledges his Slavery to 
the master and his [ownership] of the money, and what if he did buy his 
[enslaved] wife?” Al-Awza‘l replied: “If the slave enters with a pledge of security 
whether he embraces Islam nor not, he himself is secure along with everything he 
brings with him and what he brings along with his master’s wife and children; his 
master should not be allowed to transgress over him, because he entered with a 
pledge of security and therefore he is secure.” (Narrated to me by al-‘ Abbas from 
his father from him.) 

According to the opinion of al-Shafi‘i, the slave who has been given a 
pledge of security should be returned to his master; also, if he embraces Islam [he 
should be returned], but he should be sold back to his master if [the master] comes 
out of [the Territory of War] as a disbeliever. Al-Rabi‘ narrated to us that [al- 
Shafi‘t] [also] said: “He is not freed by embracing Islam except in one case, 
[which is] if he comes out of the Territory of War as a Muslim.” 

He [al-Shafi‘t] [further] said: “A Muslim slave came to the Prophet, then 
his master came after him. The Prophet bought him from [his master] with two 


slaves, and so if this [being a Muslim] would free him, [the Prophet] would not 
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buy a free man then free him afterward, but he [the slave] had embraced Islam 
without going out from a land which was in a state of war [with the Muslim 
state}.” 

Mu‘awyia narrated to me from Abii Ishaq that he said: “I asked al-Awza'‘T: 
‘What do you think if the slave, when he asks for a pledge of security, says: ‘My 
master sent me with money to ransom his daughter,’ and he is granted security on 
this [agreement]?’ He replied: ‘The security should be [extended to] the daughter 
and the money, [and] she should be returned to her father.’” 

Abii Hanifa and his companions said: “If some slaves of a man from the 
enemy people enter the Territory of Islam trading for him or with his permission 
or with his letter [to the Muslim authority] and then embrace Islam, their status 
[as slaves] remains the same, and they should not be allowed to return to the 
Territory of War [but] should be sold, and their price should be sent to their 


master.” 


[Section 14.2] 


They disagreed on the ruling regarding [the status of] one of 
the enemy whose slave embraces Islam in [21] the Territory of 
War, then his master sells him before becoming a Muslim. 


According to the opinion of al-Shafi‘l, his sale is valid and he is owned by 
the buyer, and if a Muslim buys him [from his master], and thereafter [Muslims] 
win a victory over the [enemy] territory, he [the slave] is owned by his master 
who bought him; and if he is purchased by one of the enemy, then overcome by 
[Muslims], he is booty for Muslims. He should not be freed nor should he be put 


to death, since, being a Muslim, his blood may not be shed. 
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Abii Hanifa said: “If some slaves belonging to one of the enemy embrage 
Islam in the Territory of War and their master does not, then [the master] sel}. 
them to a Muslim, a dhimmi, or one of the enemy, they become free. Also, if he 
donates them or gives them in charity to a Muslim, one of the enemy, or g 
dhimmi, they become free; and if he [the master] embraces Islam before selling, 
donating, or giving in charity any one of them, they remain his slaves, and he may 
do with them what he wants.” 

Abi Yiisuf said: “[The master] may sell them before he becomes a 
Muslim, but after their conversion to Islam, to a Muslim if he wants. If he wants, 
he may sell them to a dhimmi or one of the enemy, and they do not become free 


until they come out to us against the will of their master; then, they become free.” 


[Section 14.3] 


They disagreed on the ruling [regarding one of the enemy] who 
comes asking for a pledge of security and brings with him a 
Muslim slave, or [if he] brings a Muslim slave in the Territory 
of Islam then decides to return, taking [with him] the Muslim 
slave to the Territory of War. 


Al-Awza‘l was asked about [the case of] a man from the enemy people 
who goes out with a pledge of security to the Territory of Islam and a slave of his 
who goes out with him [then] embraces Islam: “Should the [one of the enemy] be 
allowed to take [the Muslim slave] with him back to the Territory of War?” He 
replied: “If one interferes with him and takes [his slave], we are not 
acknowledging his pledge of security; since he has entered [the Territory of 
Islam] with a pledge of security, he should be secure with his blood and property, 
but Muslims should buy [the Muslim slave] from him even if they pay double the 





133 


price. In fact, the agreement between the Messenger of God and the polytheists in 
Mecca was that the one who joined the Messenger of God was returned [by 
Muslims] to the polytheists, and the one, from the companions [of the Prophet] 
who joined the disbelievers would not be returned to him, and Abii Gundul b. 
Suhayl b. ‘Amr escaped with his shackles to the Messenger of God [coming as] a 
Muslim, and the Messenger of God returned him to them. Also, the Messenger of 
God returned Abi Basir from Medina along with two messengers sent by the 
polytheists to the Messenger of God who came to get him back, and so the best 
one to be followed in terms of fulfilling his promise is the Messenger of God.” " 
(Narrated to me by al-‘Abbas from his father from him.) 

Al-Shafi‘i said: “If one of the enemy enters the Territory of Islam with a 
pledge of security and buys a Muslim slave, only one of two opinions are 
permissible [to follow in this case]: The purchase may be revoked and he will still 
be owned by his first master, or the purchase remains valid but he is obliged to 
sell him. If no one can get to him before he escapes with [the Muslim slave] to the 
Territory of War, then [the master] embraces Islam, the slave belongs to him; if he 
sells him or donates him, his sale or donation is valid, and he [the slave] does not 
become free by entering the Territory of War with him.” 

He [al-Shafi‘1] said: “And if one of the enemy enters the Territory of Islam 
with a pledge of security and with him are a slave man [and] a slave woman, and 
both of them or one of them embraces Islam, | would force him to sell them or the 
Muslim among them, and I would pay him their price, since there is no pledge of 
security which is given to him that allows him to own a Muslim, and the pledge of 


security [given] to the allied dhimmi is more than his pledge. So I would force 
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him to sell those who embrace Islam from among his slaves.” (Narrated to Us by | 
al-Rabi‘ from him.) | 

Abii Hanifa and his companions said: “If some slaves belonging to q man | 
from the enemy people embrace Islam, then he comes out with them having g 
pledge of security, they are [considered] to be his slaves, but he is not allowed to 
return them to the Territory of War, and he should be forced to sell them; and jf 
he returns and leaves them in the Territory of Islam trading for him, they should 
not be allowed to return to the Territory of War because they are Muslims, but 
they should be sold and their price should be sent to him.” 

They [Abii Hanifa and his companions] said: “If a group of enemy people 
enters the Territory of Islam with a pledge of security for trading, then one of | 
them buys a slave from a Muslim or a dhimmi and leaves with him to the 
Territory of War, he is considered to be a free man; and if he frees him before 
taking him out of [the Territory of Islam], his manumission is valid, and if he does 
not free him, he should be forced to sell him, and he should not be able to take 
him out.” They [Abi Hanifa and his companions] also said: “If some slaves for a 
man from the enemy people embrace Islam and go out [to the Territory of Islam] 
in order to trade for him or to trade by his permission or by his message, they are 
still considered to be his slaves, but they should be prevented from returning to 


the Territory of War and should be sold and their price sent to him.” 
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[Section 15] 


All of them [Muslim jurists] agreed unanimously that if one of 
the enemy enters the land of Islam with a pledge of security 
and then embraces Islam, [22] and in his hand are hard money, 
slaves, and other types of property, then Muslims attack his 
country and are victorious, all that is in the hands of the one of 
the enemy who asks for the pledge and embraces Islam remain 
his, and [no one] else has a right to it. 


[Section 15.1] 


They disagreed on [the status of] his property in the enemy 
land. 


Al-Awza‘T was asked about [the case of] a man from the enemy people 
who goes out asking [Muslims] for a pledge of security, and when he enters the 
Territory of Islam, he becomes a Muslim; and thereafter, Muslims are victorious 
in the territory in which his wife and children reside. He replied: “His wife and 
children should be left for him as the Messenger of God did to those Muslims 
with him when he was victorious over the polytheists in Mecca [including] their 
wives and children.”!!? (Narrated to me by al-‘Abbas from his father from him.) 

He [the father of al-‘Abbas] said: “Al-Awza‘T said: ‘Whoever embraces 
Islam in the Territory of War, then he goes out to the Territory of Islam, he is like 
the one who emigrates to God,'"* escaping with his faith to Islam; therefore, his 
status regarding his property when the Muslims are victorious over his land is the 
same as the status of his brothers, the emigrants when the Messenger of God was 
victorious over the polytheists in Mecca. He did not take [their] money, lands or 


houses.’ He [al-Awza‘t] said: ‘Also, if he has some deposits in the Territory of 


136 


War in the hands of polytheists from the enemy people, they are considered to 4, 
his if Muslims are victorious over his land.’” 

Al-Shafi‘l said: “If one of the enemy enters the Territory of Islam with 
pledge of security and he leaves in the Territory of War deposits in the hands of, 
Muslim, one of the enemy, or an agent for him, then he embraces Islam, there 
should be no harm done to him, his property, or his small children, whether his 
property is real estate or other things; the same is true if he embraces Islam in the 
Territory of War and then goes out to the Territory of Islam; there should be no 
harm done to the property of a Muslim wherever he is, and it is forbidden that a 
Muslim’s property be considered booty in any case. As for his mature children 
and his wife, their status is the ruling regarding themselves: they will be subjected 
to what the enemy people are subjected to, [i.e.] putting to death and capture.” 

He [al-Shafi‘t] [further] said: “And if his wife is captured while she is 
pregnant by him, then there is no enslavement for that [one] in her womb, because 
when he is born, he is a Muslim [depending] on whether his father has embraced 
Islam, and enslavement (al-siba’) is not applicable to him.” (Narrated to us by al- 
Rabi‘ from him.) 

Abi Hanifa and his companions said: “If a man from the enemy people 
goes out to the Territory of Islam with a pledge of security and then embraces 
Islam, and thereafter Muslims conquere the territory in which are his family, 
property, children, and his wife, all of them are [considered to be] spoils of war 
(fay’) for Muslims; his property, wife, and small and mature children are [all] be 
considered to be spoils of war for Muslims, and whatever of his property that is in 


his family or on deposit with a Muslim, a dhimmi, or one of the enemy in the 
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Territory of War, all these are spoils of war for Muslims, along with his house and 
land.” 

They [Abu Hanifa and his companions] said: “And if one of the enemy 
embraces Islam in the Territory of War and goes out to Muslims, then the 
Muslims are victorious over that territory, the one of the enemy who has 
embraced Islam [as well as] his small children are [considered] to be free 
Muslims and no harm should be done to them, and his mature children and wife 
should be spoils of war for Muslims whether his wife is pregnant or not; and 
whatever property he has as a deposit with a Muslim or a dhimmi in the Territory 
of War belongs to him, and whatever is in his house belongs to him; but whatever 
[he has] in the hands of one of the enemy are spoils of war for Muslims. As for 
his house and lands, they [too] are spoils of war for Muslims.”''® 

They [Abi Hanifa and his companions] said: “[If] a Muslim merchant 
enters the Territory of War with a pledge of security, and he brings and sells 
[property] and gets money, slaves, and animals, and he buys lands and houses, 
and thereafter Muslims become victorious over that territory, all his money, 
slaves, and goods remain his and no one may take them, and whatever from his 
goods or money is deposited with a Muslim, a dhimmi, or one of the enemy, it 


should be given back to him. As for his lands and houses, they are spoils of war 


for Muslims, because houses and lands may not be transferred.” 
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[Section 16] 


They [Muslim jurists] agreed unanimously that if one of the 
enemy enters the Territory of Islam with a pledge of security 
and buys animals or clothes, he may take these with him to the 
Territory of War and the Im4m may not prevent him from 
doing this.''° 


[Section 16.1] 


They disagreed on other than this [23] [i.e., what is not 
permissible for him to carry into the Territory of War]. 


It was said to al-Awza‘i: “A disbeliever comes to us with a pledge of 
security; shall he be allowed to leave us with weapons or horses (kura‘)?” He 
replied: “No.” Someone asked him: “What if he [the disbeliever] brings with him 
[to the Territory of Islam] a weapon or a horse; shall he be allowed to take it back 
with him?” He replied: “Yes, if he has been given a pledge of security on this 
condition.” (Narrated to me by Mu‘awiya from Abii Ishaq from him). 

Abii Ishaq said: “I asked al-Awza'T: ‘One of the enemy asking for a pledge 
of security (musta’min) enters [the Territory of Islam] with a [female] horse and 
then takes a [male] horse from a Muslim man [to mate with his female horse], and 
she bears a foal; shall he be allowed to take the foal with him?’ He replied: ‘Yes, 
because the son relates [to the mother], but the Imam should admonish him for 
what he did.’” 

Al-Shafi‘T said: “There should be no prohibition on the carrying of food, 


clothes, and slaves, and there is no harm if a Muslim carries all of that and sells it 
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in the Territory of War, because the Prophet sold the captives of Bani Qurayza tp 
the polytheists.”""” 

He [al-Shafi‘i] [further] said: “As for the horses and weaponry, I do not 
know anyone who allows their sale without permitting their purchase.” (Narrated 
to us by al-Rabi* from him.) 

Abi Hanifa said: “If one of the enemy enters the Territory of Islam with a 
pledge of security and loans some Muslims [money], then he gets money, goods, 
slaves and horses, he should not be allowed to enter the Territory of War with a 
weapon he has purchased in the Territory of Islam, and he should not enter [the 
Territory of War] with any of the horses or slaves if he bought them in the 
Territory of Islam, and he should be forced to sell them and not be [allowed] to 
leave with them. And if he leaves [the Territory of War] with a weapon and 
exchanges it [with Muslims] for one similar or less [effective], he should be 
allowed to go out with it, [but] if he exchanges it with a better [weapon], he 
should not be allowed to leave with it. And if he sells the weapon with which he 
left [from the Territory of War] for money (darahim) or any type of goods other 
than a weapon, he should not be allowed to buy any weapon and take it to the 
Territory of War, and he should not buy the [same] weapon that he sold and be 
allowed to go to the Territory of War, and he should be forced to sell it if he has 
re-bought it. Also, [the same ruling applies] to horses!’® and jades: if he leaves 
[the Territory of War] with them, he is permitted to sell them, but he is not 
permitted to buy [new ones] to replace them; and if he exchanges them with 
similar or less [effective ones], he should be allowed to go with them to the 


Territory of War, and if he exchanges them for better ones, he should not be 
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allowed to go out with them.” This is also the opinion of Abii Yisuf, Zufar, and 
al-Lu’lu’i. 


Abi Thawr gave an opinion similar to that of al-Shafi‘T. 


[Section 16.2] 


They disagreed on the ruling [regarding] the property of the 
one of the enemy who asks for a pledge of security and then 
enters the Territory of War and leaves deposits for himself in 
the Territory of Islam and then is put to death in his [home] 
territory. 


Al-Awza‘l was asked about the one who asks for a pledge of security if he 
returns to the Territory of War while having made a loan in the Territory of Islam 


9 some of 


and while retaining deposits of slaves and other [things], and he leaves"’ 
his slaves in the Territory of War and others in the Territory of Islam; 
[subsequently] he is put to death, and then the Muslims are victorious over the 
territory in which he used to lived. He replied: “His loan in the Territory of Islam, 
his deposits, and all his money should be put in the Muslims’ public treasury 
office (bayt al-mal), because if he were alive and then went back to the Territory 
of Islam having a pledge of security, he would have the right to have his money 
and deposits.” (Narrated to me by al-‘Abbas from his father from him.) 

He [the father of] al-‘ Abbas said: “Al-Awza‘l was asked about a man from 
the enemy who sends his slave to trade in the Muslims’ land, and the slave comes 
having a pledge of security and embraces Islam: ‘How can the alms'”° be taken 
from him when he states that the money is for his master? And how [should the 


case be handled] if the slave does not embrace Islam and then he dies? Should the 


money be sent to his master or not? And what if the master has been captured — 
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should the money be given to him or not?’ He replied: ‘If he [the slave] enters 
with a pledge of security, he should not be interfered with regarding the money he 
takes out with him, and his alms, after he embraces Islam, are one dindr,'*! taken 
from each forty dinars, and he should be given whatever is less [than the forty 
dinars] until it reaches twenty dinars, and if the money decreases to less than that, 


it should be left [without taking the obligatory alms];'7” 


and if the slave dies 
before embracing Islam, the money [of his master] should be [regarded] as a trust 
(wagf), and if his master or his messenger comes and enters [the Territory of 
Islam] having a pledge of security, [the money] should be given to him; and if his 
master has been captured and either put to death or kept alive, his money should 
be added to the spoils of that army [which captured him].’” 

Al-Shafi‘T said: “If one of the enemy enters the Territory of Islam [24] 
having a pledge of security, and he deposits [property] and sells and leaves 
property, and thereafter he returns to the Territory of War and is put to death, his 
loan and deposits and all the property he has should be taken as booty, [and] there 
is no difference between the loan and the deposit.” (Narrated to us by al-Rabi' 
from him.) 

Abi Hanifa and his companions said: “If one of the enemy goes out to us 
having a pledge of security for trading, and he gains money and goods and 
deposits some of it with a Muslim man and loans the other part, then he returns to 
the Territory of War and is put to death or captured, whatever he deposited is a 
spoil of war (fay’) for Muslims. Also, [the same ruling applies] for the forcibly 


taken property (ghasb) that is still unconsumed: it is a spoil of war for Muslims; 


as for the loans and the used money which have been forcibly taken, they should 
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be abolished for the one who owes them and they should not be considered to be 
spoils of war. Also, if he has loaned a Muslim money, it is canceled if he is put to 


death or captured.” 
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[Section 17] 


They [Muslim jurists] unanimously agreed that if a person 

given a pledge of security dies in the Territory of Islam and 

leaves money which he brought with him when he came or 

which he gained from trade in the Territory of Islam, and he 

leaves heirs in the Territory of War, the money should be 

returned to his heirs. 

Nevertheless, al-Awzi‘l said: “It should be returned to his heirs if he had 
come to the Territory of Islam and asked for a pledge of security provided that he 
would return [to the Territory of War].” He [al-Awza‘i] said: “If he had asked for 
the pledge of security without mentioning a return and was granted security and 
then he died, his inheritance would be for Muslims; and if his brother comes and 
says: ‘Indeed he asked you for a pledge of security and he wanted to return,” he 
[the brother] should not be believed.” This is the tradition of [Abu Ishaq] al- 
Fazari from him, [as] narrated to me by Mu‘awiya from him. As for al-‘Abbas b. 


al-Walid, he narrated to us from his father from him [al-Awza‘i] a similar opinion 


to the other [jurists] that I have mentioned. 


[Section 17.1] 


They [Muslim jurists] disagreed on the ruling regarding the 
heirs if the Muslims’ Imam does not know them, and they 
come with a letter from the enemy’s king and provide evidence 
from the disbelievers’ people, following their consensus 
[Muslim jurists’] that if they provide two trustworthy Muslims 
who testify for them that they are the heirs, the money should 
be given to them. 
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Al-Awza‘T said: “If they [the heirs] are more entitled to have jj, 
inheritance than Muslims, his heirs should be given his inheritance based on their 
king’s letter proving that they are his heirs and [also based on] the testimony of 
each one of them to the others.” (Narrated to me by al-‘Abbas from his father 
from him.) 

Al-Shafi‘T said: “If one of the enemy comes to the Territory of Islam and 
has a pledge of security, then he dies, the pledge of security [includes] both 
himself and his property, and it is not permissible to take anything from his 
property, and the [Muslim] ruler should return it to his heirs wherever they are; 
and if his heirs were not known, the testimony of anyone should not be accepted 
except that of Muslims, and it is not permissible, whether in this case or another, 
to [accept] the testimony of someone who has not embraced Islam.” (Narrated to 
us by al-Rabi* from him.) 

Abii Hanifa said: “If he [the one of the enemy] dies and leaves money, 
what he leaves should be sent to his heirs if they are known or to an agent for 
them [if there is] evidence that [shows] he is an agent; and if he comes with 
evidence of the number of heirs [whether they are] from Muslims, dhimmis or 
enemy people, I would accept that and I would not apply analogy (giyds) [in this 
case], and I would, therefore, validate the testimony of the enemy people.'” And 
if the agent comes with a letter [from] their king, I would not accept that, and if he 
comes with evidence [proving the authenticity of the letter], I would not accept 
it.” This is also the opinion of his companions. 

All of them [Abi Hanjifa and his companions] said: “If a man from the 


enemy people comes to us with a pledge of security and dies in the Territory of 
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Islam and leaves property, and he has a son from the dhimmi people, a Muslim 
son, a son with him from the enemy people, and a son whom he left in the 
Territory of War, then his son who went out with him asking for a pledge of 
security and the other son whom he left in the Territory of War inherit from him, 
while his dhimmi son and his Muslim son do not inherit from him, because the 
enemy people and dhimmis do not inherit from each other, and the testimony of 
the enemy people for the dhimmis or the dhimmis for the enemy people should not 


be accepted.” 


[Section 17.2] 


Muslim jurists disagreed on the ruling [regarding] the one of 

the enemy who has been given a pledge of security if he steals, 

makes a false accusation of fornication, or commits an act 

which requires a fixed punishment [as stipulated in the 

Qur’an]. 

Al-Awza‘T was asked about [the case of] a group of enemy people who go 
out for trade [to the Territory of Islam] with a pledge of security, and thereafter 
one of them commits fornication in the Territory of Islam, steals or [falsely] 
accuses someone of fornication. He replied: “If they speak publicly among 
themselves about it or the [punishable act] is committed against us or our dhimmi 
people, they should be given the stipulated punishment because they were not 
granted a security that [allows them] to commit such acts against us and to 
express publicly those ill deeds in the Territory of Islam.” (Narrated to me by al- 
‘Abbas from his father from him.) 

[25] Also, it was narrated to me by Mu‘awiya from Abi Ishaq that he said: 


“Someone asked al-Awza‘t: ‘[What if] people have been granted security and 
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they intend to return [to the Territory of War], [but] they aggravate each other [by 
lending money]?’ He replied: ‘If they litigate before the Imam, he should apply 
his judgment to what they are quarreling about, in terms of lending [money oy 
property] to each other.’ I [Abi Ishaq] asked: ‘What if one of them comes 
[claiming that he has been wronged]?’ He replied: ‘We will not deal with fhis 
case] unless both [disputing persons] come together for a ruling.’ I asked: ‘What 
if one of them consumes intoxicating liquors?’ He replied: “There is nothing with 
[which to charge] him.’ I asked: ‘What if he steals some commodities from a 
Muslim?’ He replied: ‘[His hand] should be cut [off].’ I asked: ‘What if he 
commits fornication and he was already married in his country?’ He replied: ‘The 
stipulated punishment (hadd) should be applied to him, [which is] the lashing, and 
he should not be stoned.’'4 I asked: ‘What if he [falsely] accuses a Muslim of 
fornication?’ He replied: ‘He should be lashed.’ I asked: ‘What if one of them 
robs the other?’ He did not reply with a definite opinion [regarding this question]. 
Someone asked him: ‘What if a commodity of one of the enemy who has been 
given security is stolen?’ He replied: ‘[The hand of] the one who did the theft 
should be cut off.’ Someone asked him: ‘What if [the Muslim authority] is unable 
to detain him [i.e., the one who stole the commodity]: shall the Imam disburse it 
to him [the victim]?’ He replied: ‘No.’” 

Al-Shafi‘T said: “If [some] people from the Territory of War go out to the 
Territory of Islam with a pledge of security, and they commit acts which deserve 
fixed punishments [as stipulated in the Qur’an], the [meting out of] punishment to 
them has two aspects: [As for] what is God’s right [in the meting out of 


punishment] and not a human being’s right, they may get amnesty [from receiving 
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that punishment] and also they could falsify the witnesses’ testimony that they 
had committed such acts. Therefore the [meting out] of the punishment is 
suspended for them because no Muslim has a right [to punish], only God; but it 
should be said to them: ‘You were not granted security to do [such acts], and you 
either refrain [from doing such acts] or we will invalidate the security [granted to 
you] and escort you to your secure place [in the Territory of War].’And if they 
[still] commit such acts, [Muslims] should escort them to their secure place and 
invalidate the contract of security between [the Muslims] and them. And it is 
necessary for the Imam when he grants them security to not do so until he can 
inform them that if they commit such punishable acts, he will apply the 
punishment to them. [As] for the punishment that human beings have a [right] to, 
it should be applied to them. Do you not see that if they commit murder we must 
put them to death? So, if we agree that we should punish them for committing 
murder because it is the human being’s [right], we are obliged to apply [the 
punishment] for the acts that are less than [murder] in terms of human beings’ 
rights, such as inflicting punishment for a head injury and its compensation, and 
the [fixed] punishment for a [false] accusation of fornication. As for theft, there 
are two opinions: First, [their hands] should be cut off and they should be [forced] 
to pay a fine, because God sanctioned the Muslims’ property with the cutting off 
[of the hand],'7° and Muslims [used to] fine those who consume money without it 
being stolen, and it is consumed money [which is stolen], and therefore we 
approve the fine based on analogy (giydas). Second, the money should be fined 
without cutting off [his hand], because money is for human beings and cutting for 


God.” (Narrated to us by al-Rabi‘ from him.) 
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Abii Hanifa and his companions said: “If a group of the enemy people 
goes out to us having a pledge of security and they loan [money] to each other, 
and thereafter they present their dispute to one of the Muslim judges, he should 
judge for some of them against the other and imprison some of them for [the 
rights] of others regarding what they are obliged to [pay on] the loans. Also, if 
some of them usurp [the rights of] others by taking their property forcibly, 
whether or not it was consumed, and then the one whose rights have been usurped 
pleads to a Muslim judge, the judge should force him [the usurper] to give back 
what he took, whether or not it was consumed, and he should be subject to 
imprisonment. Also, if one of them puts to death another, and afterward the blood 
heir of the person put to death pleads to a Muslim judge, the judge should 
sentence him [the slayer] to death. Also, if one of [the disbelievers] cuts off the 
hand or the foot of another [disbeliever] or intentionally tears out his eye, the 
judge should punish him; and if it was unintentional, the judge should force him 
to pay blood money (arsh).” 

They [Abi Hanifa and his companions] said: “If a group of enemy people 
comes [to the Territory of Islam] with a pledge of security and thereafter one of 
them commits fornication or robbery, he is not subject to the fixed punishment 
(hadd) but he should pay back what he has stolen. And if one of them puts to 
death a Muslim man, he should be sentenced to death; and if a man from [the 
disbelievers] [falsely] accuses a Muslim of fornication, he should be subject to the 
fixed punishment of lashing.'”° And if one of them commits fornication with a 
Muslim woman, he is not subject to the fixed punishment, but he should be 


severely punished. And if one of them [disbelievers] cuts off the hand of a 
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Muslim man, his hand should be cut off. Also, if some of them borrow [money] 
from a Muslim, or they forcibly take the property of Muslims, they should be 
forced to give back what they have taken. And if a Muslim puts to death one of 
them, he should not be sentenced to death, but he should be forced to pay blood 
money if the slaying was intentional; and if it was unintentional, his blood 
relatives (‘Ggila) should pay the blood money, and he should [fulfill] the 
expiation. Also, if a Muslim [26] cuts off [the enemy person’s] hand or foot or 
tears out his eye or puts to death his son intentionally, he should not be sentenced 
to death or punished, but he should pay blood money, and if he does this [act] 
unintentionally, his blood relatives should pay the blood money. And if a Muslim 
forcibly takes money or property from [a disbeliever] whether or not he consumes 
it, he should be forced either to return it or to pay its value. Also, if a Muslim 
takes out a loan from some [disbelievers], he is obliged to return it. And if a 
Muslim commits adultery with a [disbelieving] woman who enters the Territory 
of Islam with a pledge of security, he is subject to the fixed punishment but the 
woman is not. Also, if a Muslim robs some of them, his hand should not be cut 
off, but he isobliged to pay back what he has stolen. And if a man from the enemy 
people who has a pledge of security from Muslims puts to death a man from the 
dhimmis, or cuts off his hand intentionally, he should be physically punished. And 
if a protected non-Muslim puts to death the one of the enemy or cuts off his hand 
intentionally, he isobliged to pay blood money without being physically punished. 
And if a some of the enemy people put to death one of their own, loan [property] 
to each other, or forcibly take [property] from each other in the Territory of War, 


and thereafter they come to us with a pledge of security and each of them pleads 
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to a Muslim judge against the other, they should not be judged on what they dig 
unless they committed such acts in the Territory of Islam, and [in this case] each 
one of them should pay back what he took except for the fixed [punishment}; a, i 
the physical punishments should not be inflicted on them, but they should pay the 


blood money.”!?” 
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[Section 18] 


Muslim jurists concurred without any disagreement among 
them that it is forbidden for a Muslim to make an unlawful 
sale to a person given a pledge of security and that this sale 
should be revoked and invalidated if it was done in the 
Territory of Islam [similar to] what is revoked with unlawful 
sales between Muslims. 


[Section 18.1] 


They disagreed on the permissibility of Muslims buying from 
him a slave whom he has manumitted in the Territory of War, 
who has a written agreement of manumission with his master 
(mukdtab), or [whose master] has agreed that he (the slave] will 
be manumitted after his [the master’s] death (mudabbar). 


Al-Awza‘i was asked about of a man from the enemy people entering the 
Territory of Islam with a pledge of security who [brings] with him the [slave] 
mother of his children and a slave woman he has agreed to manumit after his 
death, and he wants to sell them. He replied: “If he acknowledges in the Territory 
of Islam that the first woman is the mother of his children and the other his slave 
(mudabbara), they should be regarded as [being in] the same [state of slavery], 
and if he dies in the Territory of Islam, his blood heirs are not allowed to return 
them to slavery [after being manumitted because of their status]. (Narrated to me 
by al-‘Abbas from his father from him). 

He [the father of] al-‘ Abbas said: “Al-Awza‘l was asked about a man from 


the enemy people who has entered the Territory of Islam with a pledge of security 
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and with him is his slave whom he manumitted in the Territory of War. pe 
replied: ‘Both of them are free and secure.” 

Al-Shafi‘T said: “If one of the enemy commits an act of cruelty in the 
Territory of War against his slave with whom he has written an agreement of 
manumission and his slave whom he had [already] manumitted by invalidating 
the written agreement and returned the manumitted slave to slavery, he is not 
permitted to sell them in the Territory of Islam,'78 and his written agreement with 
his slave is valid and the manumitted slave is considered free. As for the slave 
whom he has agreed to manumit after his death, he may sell him at any time.” 
(Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “Whomever one of the enemy 
forcibly brings with him from the Territory of War into the Territory of Islam 
with a pledge of security, he may sell and the Muslims may buy him from him 
unless those he forced are his relatives possessing an unmarriageable relationship 
to him. In this case he is not permitted to sell any one of them, and Muslims 
should not buy any one of them because they are manumitted by being his 
relatives.” They [Abi Hanifa and his companions] said: “Also, if the one of the 
enemy forces his wife [to come to the Territory of Islam], and she bears a child 
from him or is pregnant by him, he is not permitted to sell her, and Muslims 
should not buy her from him. Also, if [his slave woman] is the mother of his 
children and if he takes her with him to the Territory of Islam, he is not permitted 
to sell her, and if a Muslim buys her, the sale should be revoked.” 

He [Abii Hanifa] said: “If one of the enemy has manumitted slaves of his 


in the Territory of War, agrees to have them manumitted after his death, or has 
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written an agreement with them for manumission, and then he takes them out [to 
the Territory of Islam] whether forcibly or not, his manumission of them and the 
written agreement are invalid and he may sell them, and the Muslims may buy 
them from him; and if he manumits them in the Territory of Islam, he is permitted 


to do so.” ({Narrated by] al-Lu’lu’i from them.) 


[Section 18.2] 


They disagreed on the ruling regarding the one who has been 
given a pledge of security or the dhimmit if it is known that he is 
a spy for polytheists, writing information about Muslims to 
them. [27] 


Al-Awza‘l said: “If he is from the dhimmis and he informs the enemy 
people about Muslim [military] secrets, and he directs them to know these 
[secrets] or shelters their spies, then he has invalidated his covenant [with 
Muslims] and he should be taken out from the protection agreement (dhimma); 
therefore the Muslim governor (wdii) may put him to death or crucify him. And if 
he is one who has a peace agreement with Muslims (musdalah) and he has not 
become a dhimmi, then the agreement with him is invalid and he should be 
fought, 

For Allah loveth not the treacherous. [Qur’an 8:58] 

(Narrated to me by al-‘Abbas from his father from him.) 

Al-Shafi‘T said: “If a polytheist from the dhimmis is known to spy on 
Muslims for polytheists, directing them to their secrets, he should be subject to 
severe punishment without being put to death and his covenant is not invalid. And 


if he was given a peace agreement for a certain time, his covenant is invalid, and 
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if he reaches his secure place [in the Territory of War] he should be fought Unless 
he embraces Islam or becomes one from whom the poll-tax is accepted anq he 
gives [the tax].” (Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “If the Muslim governor attests 4 
spy from the polytheists who has entered the Territory of Islam without a pledge 
of security, the Imam should put him to death, not granting him clemency unlesg 
he has embraced Islam; and if the Imam finds that he was a Muslim spy, he 
should punish him severely and imprison him for a long time, until he has truly 
repented. And if a spy for polytheists enters the Territory of Islam with a pledge 
of security without trading, and it becomes known that he is a spy for polytheists 
and he has been sent to the Imam, the Imam should expel him from the Territory 
of Islam to his secure place in the Territory of War. And if he comes to the 
Territory of Islam having a pledge of security and coming for trade, and thereafter 
it becomes known that he has been a spy for polytheists, writing to them about 
Muslim [military] secrets, and he is taken to the Imam, the Im&m should punish 
him severely and then escort him to his secure place in the Territory of War. And 
if one of the dhimmis who resides in the Territory of Islam is known to be writing 
to the enemy people, showing them Muslim secrets, this act does not invalidate 
his covenant [with Muslims], and the Imam should punish him severely and 
imprison him for a long time until he truly repents and promises not to commit 


such acts any more, and [the Imam] should not put him to death.” 
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[Section 19] 


They [Muslim jurists] agreed unanimously that injuries 
inflicted by enemy people against each other in the land of the 
enemy and whatever [properties] they usurp from each other 

‘before they become Muslims are void, and the ruler of 
Muslims should not look into such grievances if those people 
embrace Islam or enter the territory of Islam with a pledge of 
security. The same is true regarding the injuries they inflict 
upon Muslims during wars in enemy territory, and their 
usurpation of Muslims’ [property] before they embrace Islam 
or enter Islamic territory [with a pledge of security]. 


[Section 19.1] 


They disagreed on the ruling regarding the injuries they inflict, 
loans, and usurpations [of others’ properties] and on applying 
the fadd on those who commit such crimes, if they commit 
such actions after they become Muslims and before leaving the 
Territory of War for the Territory of Islam, or if a Muslim 
commits such a crime after entering enemy territory with a 
pledge of security. This is after all jurists agreed that whatever 
they do when their territory becomes an Islamic territory, void 
of any polytheism, or when Islamic rulings become dominant 
and the territory is governed by Muslims, that [in such a case] 
the rulings concerning them are the same as for Muslims or 
non-Muslims living in the Territory of Islam. 


Al-Awza‘l said: “If a [Muslim] man enters enemy territory with a pledge 
of security, it is forbidden for him to deal with usury in his commerce with them.” 
(Narrated to me by al-‘ Abbas from his father from him.) 

Mu‘awiya narrated to me from Abii Ishaq that he said: “I asked al-Awza'‘t: 


‘If Muslim captives are ransomed and they return to the Territory of Islam, and 


among them are those who have committed fornication, consumed an intoxicating 
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drink, committed murder, falsely accused [someone] of fornication, injured each, 
other, or been in debt to another person, [what is the ruling concerning them?}’ He 
[al-Awza‘T] replied: ‘If witnesses provide testimony that [he has committed such 
action], the rights of the victims will be honored by inflicting the relevap; 
punishment, whether the crime is murder, accusation of fornication, etc. The 
hudiid must be applied on such a person [28] unless the crime is committing 
fornication with a woman from the enemy people and the Muslim claims that he 
is in doubt [about the criminality of his action].’” 

Al-Shafi‘t said: “This person should be judged for all these [crimes] 
according to the ruling concerning the one who commits the same [crime] in the 
Territory of Islam.” (Narrated to me by al-Rabi* from him.) 

He [al-Shafi‘l] also said: “If a Muslim enters the Territory of War with a 
pledge of security and he takes a loan from one of the enemy people, then the 
person who has lent him the money comes to the Territory of Islam, entering with 
a pledge of security, I judge that he [the Muslim] should return the loan, similar to 
the judgment regarding [a loan] taken by a Muslim or a dhimmi in the Territory of 
Islam. This is because the judgment concerning Muslims is applied wherever they 
are. It does not void the rights [of others] towards him if he is in any specific 
place, similarly to the [rule] that the prayer may not be cancelled if he is in the 
land of polytheism.”!”? 

Abi Hanifa and his companions said: “A group of Muslims enters the 
Territory of War with a pledge of security for trade, and they find a group of 
enemy people, some of whom have embraced Islam while others have not. Then, 


the Muslim merchants, who have entered the Territory of War, either lend money 
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to those who have embraced [Islam] or to those who have not, commit crimes 
(jindyat) against them, whether physical injury or less than that, usurp from them 
money and goods, and consume some of them and leave the rest unconsumed; or 
the enemy people, whether those who have embraced Islam or those who have 
not, do the same to the Muslims. Then, if all the enemy people [in that city] 
embrace Islam and they come to the Territory of Islam and ask [a judge] for 
litigation, we judge [in such cases] that all the injuries they inflicted on each 
other, such as murder, and whatever one side did to the other, unintentionally or 
intentionally, and the consumed usurped property, should be absolved. As for the 
loan and dowry, I would give what each deserves from [the property] of the 
others. As for the unconsumed usurped property, I judge that whoever has in his 
hand any part of it, he should return it to its owner, but I would not force him to 
do so. I also judge that any Muslim who enters the Territory of War and puts to 
death someone who has already embraced Islam should pay the assigned 
expiation. As for the Muslim who puts to death someone who has not embraced 
Islam, there is no expiation to be paid. There is no blood money that needs to be 
paid by an enemy person who has embraced Islam if he puts to death Muslim 
merchants [in the Territory of War], but he must pay the assigned expiation. 
Moreover, if a group of Muslims enters the Territory of War as merchants, then 
they either put to death each other or usurp money or goods from each other and 
consume them or leave them unconsumed, then they return to the Territory of 
Islam and present their cases in front of a judge, I would judge to give the nghts 
to the victims, and I would obligate each one to pay back what he usurped from 


the other. But I would not prescribe any punishment in the case of the false 
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accusation of fornication nor would I apply the hadd on anyone of them. I woulq 
avoid applying the hudiid because they committed such [acts] in the Territory of 
War in which Islamic rulings do not apply. I would, however, judge to obligate 
those who inflicted injuries on others to pay a compensation (arsh) and blood 
money in case of murder, whether intentional or unintentional. Those who should 
pay the blood money do not have to do so in the Territory of War, because this 
happened in the Territory of War and Islamic rulings do not apply to [the one who 
committed the crime there].” [Another case is as follows:] a group of Muslims, 
who are captives in the hands of polytheists, either lend money to each other, put 
to death each other, inflict injuries on each other, or usurp each other’s property or 
goods and consume it or leave some of it unconsumed, then those captives escape 
from the polytheists and Muslims save them from their hands, and one of them 
complains [to a judge] about what the other did to him. Abi Hanifa used to say, in 
such a case: “If Muslim captives, who are in the hands of polytheists, commit 
crimes against each other, it is the same as the case of enemy people who have 
embraced Islam: there should be no prosecution of whatever they transgressed 
against each other except if it were a loan, dowry, or an unconsumed usurped 
property. [In such cases,] I would instruct them to return it, but I would not force 
them to do so.” 

[29] Zufar, Abi Yisuf, and al-Lu’lu’l said: “If Muslim captives commit 
[such crimes] in the Territory of War, their case is similar to a group of Muslims 
who enter the Territory of War with a pledge of security, transgress against each 
other, and then leave for the Territory of Islam. We judge in all such cases to 


prosecute those crimes and obligate the guilty parties to pay whatever 1s 


——— eer 
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necessary. But the hudid and qgisas should not apply to them. They, however, 
should be responsible for payments concerning crimes (jinayaf) and injuries, 
whether intentional or unintentional, with regard to their properties. Their blood 
relatives, who are responsible for paying the blood money, are not obligated to 
pay in cases of unintentional [damage] but should pay expiation for murder and 
unintentional [damage].” 

Abii Hanifa said: “If Muslim captives and a group of enemy people who 
have embraced Islam or a group of enemy people who have not embraced Islam 
inflict injuries upon each other, engage in acts of murder against each other, lend 
money to each other, or usurp property from each other, then all the people in this 
territory become Muslims and leave for the Territory of Islam, I would not 
prosecute any such [crimes] except a loan, dowry, or unconsumed usurped 
property. In such a case, I judge that they should pay it back, but I would not force 
them to return it [to the owner].” 

Zufar, Abi Yusuf, and al-Lu’lu’i said the same, except in the case of the 
unconsumed usurped property in which they said: “They must return it or pay it 
back.” 

Abi Hanifa said: “If a Muslim enters the Territory of War trading, there is 
no harm if he sells dead animals to [enemy people], one dirham'*® for the value of 
two, or one dinar for the value of two, and also there is no harm if he takes their 
properties in any way, caine any stratagem if [the disbelievers] consent [to such 
dealings] whole heartedly.”'?' He also said: “The Muslim, however, is not 
allowed to buy from them a dirham for the value of two dirhams or a dinar for the 


value of two dinars, and he should not buy dead animals from them nor should he 
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engage with them in usurious dealings if the interest (fad/) is collecteg by them, 
But if he collects the interest, there is no harm [in having such a deal]. Also, there 
is no harm if he engages with them in risk insurance transactions (mukhatarg) ” 
the payment (ja ‘/) is made by them. But he must not deal with such an insurance 
transaction if he has to pay, because in such a case there will be an interest fo, 
them that he has to pay, and I dislike such a transaction.” 

Abii Yusuf and al-Lu’lu’l said: “We dislike all such dealings whether he 
sells to them or buys from them two dirhams for the value of one, dead animals 
and [any] risk insurance on something, as we dislike that among Muslims, If he 
engages in such dealings and acquires interest in his hand, we would order him to 
return it to them, and if he does not do so, we would not force him.” 


Abi Thawr’s opinion, in all these cases, is similar to that of al-Shafi‘. 


[Section 19.2] 


They disagreed on the permissibility of applying the hudid in 
enemy territory. 


Malik said when he was asked about applying the criminal punishments 
(qis@s) on Muslims in enemy territory: “Hudid [must be applied] in enemy 
territory.” Someone asked him: “How about the punishments that the Muslim 
governor (wailz) neglects or postpones until they [the guilty persons] come to the 
Territory of Islam?” He [Malik] replied: “It is my opinion that the punishment 
should be applied in the Territory of Islam if [the Muslim leader] neglects this 
application in enemy territory or has been occupied with fighting the enemy. So, 
if he has been busy besieging a fortress, for example, or an enemy that is very 


close [to the Muslim army], in such cases I see a reason for delaying the 
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application of the punishment. If he delays applying [the hadd] until the person 
who has committed the crime returns to the Territory of Islam, the punishment 
must be applied whether it is a hadd or qisds. Therefore, if what you describe as 
being occupied [with fighting the enemy] is true, then there is an acceptable 
excuse for delaying the application of the hadd or qisds.” (Narrated to me by 
Yinus from Ashhab from him.) 

Al-Awza‘I said: “Anyone who commands the army in a military 
expedition [to the enemy territory], even if he is not the amir of Egypt, Syria, or 
Iraq, should apply the hudid in cases of false accusation of fornication and 
drinking an intoxicating drink, but he should refrain from cutting off [the hands of 
thieves] for fear [that the thief] may join the enemy. When he [the Muslim 
commander] disengages from the place of the enemy and returns [to the Territory 
of Islam], he should cut off [the hands of thieves].” (Narrated to me by al-‘Abbas 
from his father from him.) I was told by Mu‘awiya from Abi Ishaq who said: “I 
asked al-Awza‘i, ‘Do you think that the hadd should not be applied in enemy 
territory?’ He replied: ‘Yes, but when they return, the hadd should be applied on | 
him [the guilty party].”” 

Al-Shafi‘l said: “The army commander should apply the hudiid in 
whatever land he is if he has been given the authority to do so. But if he has not 
been given the authority, the witnesses who testify in the case in which the hadd 
must be applied should take the accused person to an imam who has been given 
the authority to do so, whether in the Territory of War [30] or the Territory of 
Islam. There is no difference between the Territory of War and the Territory of 


Islam concerning what God has commanded to the people [to apply] the Audtd.” 


He [al-Shafi‘t] said: “Our opinion is the right one, and it is compatible 
with the Qur’an (tanzil) and sunna and what Muslims understand and concur on, 
that whatever is permitted in the Territory of Islam is permitted in the Territory of 
Disbelief.'°* Whatever is forbidden in the Territory of Islam is forbidden in the 
Territory of Disbelief. Therefore, whoever commits a forbidden act should be 
subjected to God’s hadd according to His will. The territory of disbelief does not 
invalidate [any such rulings]. Someone might say: ‘Applying the hudiid should 
only be done in the major Muslim provinces, and whoever commits an act 
punishable by a hadd in one of the rural areas (badiya) of the Territory of Islam 
should not be subjected to the hadd.’' I do not know any Muslim who says such 
a thing. Whoever commits an act punishable by a hadd in a city (hadar) and there 
is no authorized governor who can administer the punishment, the governor in the 
adjacent province should apply the hadd on him. The same thing [is true] with the 
appointed army commander (‘Gmil): if he is authorized to apply the hadd, he 
should apply it. But if he is not authorized to apply the hadd, the nearest 
authorized [leader] should apply it, and the same is true regarding issuing the 
ruling. [The case] is the same whether the punishment is cutting off [the hands of 
thieves] in the Territory of War or a ruling that does not require such 
punishment.” (Narrated to us by al-Rabi* from him.) 

Abii Hanifa and his companions said: “If a military detachment with its 
commander enters the Territory of War and they were sent to the Territory of War 
by the caliph, the commander may not apply the hudiid on the people of this 
military unit as long as they are in enemy territory.” They also said: “If one of 


them [combatants] commits fornication with a person in the detachment’s camp 
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(‘askar) while they are in the Territory of War, and then the incident is reported to 
the detachment’s commander, he should not apply the hadd for fornication but 
should discipline him. The same is true if a man from the detachment steals from 
another member of the detachment and it is reported to the commander: the latter 
should not cut off his hand but should obligate him to pay back what he has stolen 
if he has already consumed it. And if a person is brought to the detachment’s 
commander for drinking an intoxicating drink, the commander should not apply 
the hadd but should discipline him. If a person from the detachment commits 
highway robbery against another [detachment member] and takes his property and 
puts him to death, then the crime is reported to the detachment’s commander, the 
latter should obligate the guilty person to be responsible for returning the 
property, and he should also pay blood money to the heirs of the slain person. The 
commander should not put to death the murderer for [committing] his crime, and 
he should not apply the hadd for highway robbery. He should not cut off his hand 
and his leg or crucify him but should only discipline him.’ This is the case for 
hudid and jindyat: the commander of the unit should not apply the gisa@s or hadd, 
but the guilty person should be responsible for paying the blood money for the 
crimes that he commits inside the military camp or outside. If the [Muslim] army 
enters the Territory of War under the leadership of a commander and they are five 
thousand, four thousand, or the like, they should be considered similar to a 
detachment in all that we have described.'?° [The commander] should not apply 
any of the hudiid or gisds in the Territory of War until he [the guilty person] 
returns to the Territory of Islam, and then their case should be submitted to a 


Muslim judge. The judge will prescribe punishments for the guilty person, but the 
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hudiid become inapplicable except for the crime of false accusation of fornication, 
As for drinking an intoxicating drink, the judge should not apply the hadd after 
one or more days after [consuming the drink].” 

They [Abi Hanifa and his companions] also said: “If the caliph enters the 
Territory of War commanding the soldiers [in a military expedition], and a man is 
brought to him for drinking an intoxicating drink in the camp (‘askar) or for 
committing fornication or theft, [the caliph] should apply the hadd, be it the hadd 
for fornication, stealing, or drinking an intoxicated drink. All the hudid and 
jinayat that necessitate gisds must be applied to the guilty person if [the crime] is 
committed in the caliph’s camp.” They also said: “If a man leaves the caliph’s 
camp, looking for fodder, to a place distant from the camp and commits 
fornication, drinks an intoxicating drink, or steals from another Muslim who is 
with him, then he is reported to the caliph, the latter should not apply any [hada] 
concerning such crimes. This is because the guilty person has committed [such 
crimes] in the Territory of War and not the caliph’s camp. All the hudid and 
jinayat do not apply to him. There is no qgis@s except being obliged to return the 
stolen money.” They also said: “The caliph’s camp in the Territory of War is 
regarded as one of the Muslim provinces in the Territory of Islam in terms of 
applying the Audid and other [related punishments], and the same [applies] if the 
caliph sends detachments from his camp or what amounts to a detachment into the 
Territory of War from the Territory of Islam.” They [also] said: “If the caliph 
does not enter [31] the Territory of War but sends the governor of Syria, Iraq, or 
Hijaz commanding the soldiers to the Territory of War, the latter’s camp in the 


Territory of War will be regarded as the caliph’s camp.” 
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Abii Thawr’s opinion, regarding the previous questions, is similar to that 


of al-Shafi‘T. 








ne 
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[Section 20] 


They [Muslim jurists] agreed unanimously that if an enemy 
person embraces Islam in the Territory of War and he receives 
knowledge, from a trustworthy [Muslim], of the religious 
obligations that Muslims should abide by, this person should 
not be excused for ignoring what he is obligated to do or for 
doing what he has to refrain from doing. 


[Section 20.1] 
They disagreed on other cases [related to this question]. 


What is obligatory, according to al-Shafi‘i’s opinion, is that [if] the one 
[enemy person] embraces Islam in the Territory of War and then a trustworthy 
[Muslim] informs him of some religious rulings, then [al-Shafi‘T] obligates this 
person to abide by all the religious obligations of which he has received 
knowledge from [the trustworthy Muslim]. 

Abi Hanifa said: “If a man from among the enemy people embraces Islam 
in the Territory of War and he lives days, months, or years without knowing the 
obligation on Muslims to perform the ritual prayer, then he knows afterward that 
he is religiously commanded to perform the prayer, he should not perform the 
prayers that he missed, '°° because he did not know that he was obligated to pray, 
until he has been told by two trustworthy Muslims. If the two [Muslims] tell him 
of his obligation to pray and then he does not pray some prayers for the reason of 
doubting [such an obligation], and he continues for days, months, or years to not 
perform prayers out of doubt, he should perform every prayer he missed since the 


time in which the two Muslim men had informed him. He should not, however, 
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perform what he missed before that. If a man, woman, boy, concubine, male 
slave, or a dhimmi informs him [of his obligation to pray], he is not obligated to 
perform what he missed in the territory of polytheism, whether he informs him 
while he is in the Territory of War or after he enters the Territory of Islam. And if 
a man enters the Territory of Islam after he has embraced Islamand stays for [a 
number of] days in the Territory of Islam, then two trustworthy men tell him 
about his obligation to pray, he is not obliged to perform what he missed neither 
in the Territory of War nor in the Territory of Islam, except from the time that the 
two trustworthy men informed him [about his obligations].” He [Abi Hanifa] 
[also] said: “The same [ruling applies] to alms-giving and fasting.” 

Abii Yisuf said: “He should perform the prayer, pay the [obligatory] alms, 
and do the fasting that he missed in the Territory of Islam before he acquired 
knowledge [of the obligation], but he is not obliged to redo all that he missed in 
the Territory of War. If he gains knowledge of any [such obligations] in the 
Territory of War and then quits after acquiring this knowledge, he should redo 
what he missed after the time in which he acquired the knowledge. Knowledge is 
his [Abi Hanifa’s] saying: ‘If he gains knowledge from two men or a man, 
woman, slave, boy, dhimmi, or an enemy person that Muslims do such 
obligations, he should perform whatever he missed after he was told’ [provided 
that] the information was correct.” 

Zufar and al-Lu’lu’i said: “He should redo whatever he misses from the 
prayers, fasting, and paying the obligatory alms since the time he embraced Islam, 
whether he misses that in the Territory of War or the Territory of Islam, before 


acquiring knowledge of [the obligation] or after. He should redo all of that.” 
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The Opinions Concerning Rulings on the Dedicated Extra 
Shares of Spoils (anfal) and Booties (ghana’im)'*’ 


God said: 


And know that out of all the booty that ye may acquire (in war), a 
fifth share is assigned to Allah and to the Messenger, and to near 
relatives, orphans, the needy, and the wayfarer. 


[Section 21] 


[Muslim] authorities agreed unanimously that four-fifths of the 
booty is assigned to the combatants. 


[Section 21.1] 


They disagreed on who among the combatants deserves [the 
booty]. We will mention all such [disagreements] by the will of 
God. Among the questions that they disagreed upon is the 
backup army that joins the main army which has already 
engaged in battle, and they have already collected the booty 
but have not yet divided it up [among the combatants] or taken 
it out of the Territory of War. [32] Also, [they disagreed on the 
case] if a detachment or an army leaves [to the war front], and 
some of the combatants participate in the combat while others 
cannot fight for a legitimate reason. 


Malik was asked about [Muslim] boats that leave to engage in war with 
the enemy. When [the combatants] are on their way [to enemy territory], a strong 
wind forces some of them back to Syria and others to Egypt. The army [that is 
able to continue toward the front] enters the territory of the Byzantines and 
acquires booty. “Do those [who could not make it to the battlefield] have any 
right to some of this booty? Should the army [which acquired the booty] allocate 


[a share] to them?” He replied: “If it is established beyond doubt that the wind 
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was responsible for turning them back and that their return was unintentional, 
their share of the acquired booty should be given to them.” (Narrated to me by 
Yiinus from Ibn Wahb from him.) 

Yiinus narrated to me from Ashhab that he said: “Someone asked Malik: 
‘Sea raiders left Egypt in their boats and were away from the people, then one of 
the boats broke and they [the boat riders] stayed behind to fix it, and we left them, 
When they feared that a wind might blow them into enemy territory, they went to 
Syria. Do you think that they should have a share with the rest [in the booty]?’ He 
[Malik] replied: ‘They traveled but they returned. Do you think that if they 
traveled and their boat broke or they became sick and returned [that they should 
receive booty]?’ He was told that ‘they entered the Byzantine’s territory.’ He 
asked them: ‘Did they reach Cyprus?’ He was told: ‘Yes, they even reached 
beyond [Cyprus] into the Byzantines’ territory when that [problem with the boat] 
occurred and they feared for their lives so they left for Syria [waiting for us] until 
we came to them.’ He said: ‘It was clear to me before that they did not deserve 
anything, but now I hear you say that they entered deep into the territory of the 
Byzantines and engaged in battle, and I see that some of them might have died [in 
battle].’ It was said: ‘Yes, two men, and their engagement in battle became clear. 
They were excused for their fear [of being captured by the enemy]. We even 
thought that they were captured by the enemy.’ He said: ‘If such a complication 
occurred, | prefer that they be given a part of the booty.’” 

Al-Awza‘i was asked about [the case of] [Muslim] army combatants who 
enter the Territory of War and acquire booty. Then another [Muslim] army joins 


them before they go back to the Territory of Islam, and [the two Muslim armies] 
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do not face an enemy in battle until they take out the booty to the Territory of 
Islam. He replied: “It used to be the case that two groups of Muslims would 
gather together in the land of the Byzantines and each one would not share with 
the other’s acquired booty. This happened without any objection from a political 
authority (wdli), a religious authority, or any group [of Muslims].”!°* (Narrated to 
me from al-‘Abbas from his father from him.) 

Al-Awza‘l also was asked about army [combatants] who go raiding in the 
Territory of War and acquire booty. Then another [Muslim] army joins them 
before they leave for the Territory of Islam. They [both armies] do not face an 
enemy until they take the booty out to the Territory of Islam: “Should [the second 
army] have a share [in the booty]?” He replied: “If they join them and the 
commander [of both armies] is the same person, they should share the booty with 
them. But if they do not join them, and each [army] travels alone raiding in enemy 
territory, then each army retains its own booty without sharing it with the other.” 

Al-Shafi‘t said: “If the army receives military backup and the war has 
already ended and the booty collected, [the backup army] does not receive 
anything from the booty since its combatants did not join the [original] army [in 
the combat]. But if the backup army comes and the war has not yet ended, and the 
backup army participates in battle, they should share the booty with [the original 
army] because the booty cannot be collected unless the war ends.” (Narrated to us 
by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If a Muslim army acquires booty in 
the Territory of War, then another army reaches them from the Territory of Islam 


before they transfer the booty to the Territory of Islam, the booty should be 
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divided up between those who acquired it and those who joined them, because the 
latter has been backing up the former. Also, if a detachment joins the main army 
before the army leaves for the Territory of Islam, the detachment’s combatants 
will share the booty with the main army, whether they fight [the enemy] after they 
join them or not.” 

Abii Thawr said: “The booty is for the one who participates in the battle. 
As for someone who comes after combat has ended and he is not [33] part of the 
[original] army, he does not have any right to the booty.” He also said: “If the 
army has detachments, these share in the army’s [booty] and vice versa if there is 
only one army. But if there are two armies isolated from each other, each one of 
them does not share [the booty] with the other.” He [Abii Thawr] said: “I do not 


know of any disagreement among scholars on this issue.” 
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[Section 22] 


[The consensus concerning the detachment’s share in the 
army’s booty and vice versa] 


Yiinus narrated to me from Ibn Wahb from Malik; al-‘Abbas narrated to 
me from his father from al-Awz4‘i; ‘Ali narrated to me from Zayd from al- 
Thawri; al-Rabi‘ narrated to us from al-Shafi‘l; al-Lu’lu’i narrated from Abi 
Hanifa and his companions; all of them, in addition to Abii Thawr, said that the 
detachment’s [booty] should be shared with its main army. This happens if a 
detachment leaves the Muslim army with the permission of the Imam in the 
Territory of War and acquires booty; four-fifths of the booty should be divided up 
between the detachment’s combatants and those of the army. All of [the 
aforementioned jurists] also said that if the army’s combatants acquire booty after 
the detachment leaves them, they should share the booty with the detachment’s 
combatants. This is the same as when the detachment acquires the booty and 


shares it with the army’s combatants. 


[Section 22.1] 


They disagreed on [the share of the booty] for a detachment 
that comes to a [Muslim] city that has been approached by the 
enemy, and the detachment attacks the enemy forces and 
acquires booty. [They disagreed] on whether the detachment’s 
combatants should divide up the booty between them and the 
city’s people. [They also disagreed on how the booty is to be 
divided] if the main army marches into enemy territory but is 
isolated from the detachment. 
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Malik was asked about the Byzantines who raided near al-Missisa and the 
townspeople knew about it. Then, someone shouted: “O May God’s horses be 
ridden [by the Muslim combatants]!” and the active and strong [among the 
townspeople] rode and faced the Byzantines in battle in their land [that was the 
nearest the Muslim land]. They [the Muslims] put them to death and acquired 
booty. Then, [the rest of] the people of the town said: “We should receive a share 
of the booty with you. You left from our town [to fight the enemy] and you kept 
with us your children and wives.” Malik contemplated the question and then 
replied: “I do not see that [the booty] should be given except to those who raided 
and acquired it.” (Narrated to me from Yiinus from Ashhab from him.) 

Al-Awza‘i was asked: “What do you think if enemy [combatants] reach 
our city and we gain booty from them: should the booty be divided up between 
those who acquire it and [the rest] of the city’s people?” He replied: “If the enemy 
camps at Nahr al-Dhi’b or the like and some [Muslims] leave to fight them and 
they acquire booty, they do not share it with the city’s people after giving the one- 
fifth [share]. But if the enemy camps near the city and the city’s people leave to 
fight them one after the other so that some of them guard and others bring food to 
[the Muslim combatants], and the latter receive support from the city, they all 
share in the acquired booty after taking out the one-fifth [share]. And for those 
who go to fight [enemy combatants] who have camped at Nahr al-Dhi’b, they 
should be given the dedicated extra shares of spoil (nafl) and the spoil of enemy 
combatants whom they have put to death (salab).”"°° (Narrated to me from 


Mu‘awiya from Abii Ishaq who said: “I asked him [al-Awza‘7] that.”) 
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Abii Ishaq said: “I asked al-Awza‘i: ‘What do you think if the enemy 
leaves the [Muslim] city, and some Muslim horsemen or a frontline military unit 
(maslaha) follows them and acquires what they leave behind, such as animals or 
goods?’ He replied: ‘All this is the same. I see that they should share the acquired 
booty with the city’s people.’ I [Abii Ishaq] asked [al-Awza‘i]: ‘What if an enemy 
army comes to attack the city and Muslim horsemen, or a frontline military unit 
leaves [the city] to fight the enemy about two or three miles'*® away and they 
acquire booty?’ He [al-Awza‘i] replied: ‘They should take the booty for 
themselves after taking out the one-fifth [share]. Those [Muslim combatants] also 
have the right to take the spoil of enemy combatants whom they put to death, and 
they should be given [shares] from the extra spoils of war.’ He [al-Awza‘t] was 
asked: ‘What if the foot soldier stays on guard when they leave the city to spy on 
the enemy, and two horsemen leave for this mission to guard them, and they are 
accompanied by others who stay at the city’s gate and the two horsemen might get 
booty from the enemy?’ He [al-Awza‘i] replied: ‘The booty is for the two 
horsemen after taking out the one-fifth [share]. But if the two horsemen ask for 
help and the people at the rear [of the mission] or the city’s people help them, 
they all share [in the booty].’ He was also asked: ‘A detachment from al- was sent 
[to fight the enemy]. Then the detachment met with another one in the enemy 
territory. Do both share the booty that was acquired by the first one?’ He [al- 
Awza‘i] replied: ‘No, unless they joined together and acquired the booty while 
they were together.””!*! 

According to al-Shafi‘l’s opinion, [34] if the enemy attacks a Muslim 


fortress, and all the people [inside the fortress] fight them, or some of them fight 


178 


the enemy and others help them in a way that stops the enemy attack and supports 
the Muslim combatants to overcome the enemy, then everyone who deserves a 
share in the booty should be given one. Also, anyone who does not come down 
[from the fortress] to fight the enemy or help in that effort should not be given any 
share. Al-Rabi‘ narrated to us from him [al-Shafi‘T] that he said: “The detachment 
has a share in the army’s booty and vice versa if each one helps the other. But if 
they are divided and march separately in enemy territory, they should not share 
the booty. As for [the case of] two separated armies, each one should not share the 
booty with the other, since they are not one army and they do not support each 
other by reinforcing each other’s strength.” He [al-Shafi‘1] said: “If it is permitted 
for one of these two armies to share [the booty] with the other, it will permit the 
people of Tarsus and ‘Ayn Zarba, for example, to share the booty with the 
combatants who enter enemy territory [from a place near them], because if those 
combatants ask for help, they [the city’s people] will send help to the enemy 
territory near them. Only the army that enters [enemy territory] as one army may 
divide up the booty among all its combatants even if it is separated [into groups] 
that do not meet together in one place [in enemy territory].” Al-Rabr‘ narrated to 
us from al-Shafi‘i that he said: “If [Muslim] people reside in their country and a 
group of them leaves [to fight the enemy] and acquires booty, the country’s 


residents should not take a share from the booty even if they are near [the place of 


combat].” 


[Section 22.2] 
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They disagreed on the case of the one who joins the Muslim 
army in the Territory of War before the booty is distributed 
but after the war has ended. 


According to Malik’s opinion, there is no share in the booty for this 
person. 

Al-Awza‘l said: “Whoever embraces Islam in the territory of polytheism 
and leaves to escape with his religion to God and Islam, then he reaches Muslims 
in the Territory of War before they divide up the booties, this is the [religious] 
emigrant, and it is incumbent on Muslims to give him a share [in the booty].” 
(Narrated to me from al-‘Abbas from his father from him.) He [al-Awza‘i] was 
asked about a [Muslim] merchant in the Territory of War and a person who has 
embraced Islam, and both join the Muslim [army] before they divide up the booty. 
He replied: “Whoever joins the Muslims in the Territory of War before the 
booties are divided up should have a share, because God’s messenger gave a share 
to women and boys, and those were weaker in helping the Muslim [army] than the 
men who joined the Muslims.” 

Al-Shafi‘T said: “Whoever participates in combat and has either embraced 
Islam and left the Territory of War, embraced Islam after living with Muslims as a 
polytheist, been a slave who has been manumitted, or has come [to Muslims] 
from wherever he has come from, and the war has not yet ended, he may have a 
share in the booty. This is because the booty is collected only after the war ends. 
Whoever comes [to Muslims] after the war ends, despite the fact that the booties 
have not yet been collected, should not be given any share in the booties. This is 


because booty is for the one who participates in combat.” (Narrated to us from al- 
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Rabi‘ from him.) He [al-Shafi‘t] said: “The same [rule] applies in the case of the 
merchant.”!? 

Abi Hanifa and Abi Yisuf said: “If Muslims acquire booty in the 
Territory of War, then one of the enemy people embraces Islam and joins the 
Muslims before transferring the booty to the Territory of Islam, and they [the 
Muslims] have not engaged in combat or acquired any new booty since the person 
who has embraced Islam joined them, he does not receive a share in the booty that 
they acquired before he joined them. Also, if the person who has embraced Islam 
and joined the Muslims fights with them without acquiring any booty, he should 
not have a share in the booty that was acquired before he joined them. [If they 
acquire] more booty, he should be given a share with the army’s combatants in 
the two booties. And if a Muslim merchant enters the Territory of War with a 
pledge of security, and when he hears that Muslims have acquired booty he joins 
them, he should not have a share in this specific booty unless they acquire booty 
after he joins them, then he should be given a share from the two booties. Also, if 
a man from the military camp’s people comes as a Muslim servant with a man 
from the army’s combatants to provide service for him, and when the Muslims 
acquire the booty he says: ‘I will fight with you,’ or if one of the army combatants 
frees a slave for him after they acquire the booty, he should not be given a share 
in the booty unless he participates in the combat afterward and they acquire booty. 
In such a case, he should have a share in both booties. Also, if one or two men 
from the volunteers (mufawwi‘a) or others join the Muslims’ army after they 
acquire booty in the Territory of War, they should not have a share in this booty 


unless they participate in combat and acquire [new] booty, then they should have 
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a share in both booties. And if a Muslim who has been a captive in the hands of 
polytheists and the latter captured him before a specific military expedition, and 
in this expedition the Muslims acquire booty and save him, or he escapes from 
them [the disbelievers] after the Muslims have acquired the booty and he joins 
them, he should not have a share in the booty unless he participates in combat and 
they acquire booty after he joins them, then he should have a share in both the 
first and second booties. Also, if a [Muslim] man converts from Islam [to another 
religion] and goes to the Territory of War, then the Muslims acquire booty in the 
Territory of War and the apostate has converted back to Islam and joined the 
Muslim [army], he should not have a share in this booty unless he fights with 
them and they acquire another booty before they divide up the first, then he 
should have a share in both of them.” 

Al-Lu’lu’i said: “Anyone who joins the Muslims from among those whom 
we have named, after they collect the booty, should not have a share unless they 
engage in combat and he is with them, then he should have a share specifically 
from the second booty and should not receive any share from the first one in 
which he did not participate.” 

Abii Thawr said: “If the people acquire booty and collect it, and there was 
no prohibition from acquiring [it] except stealing, the booty is for those who 


participate in the combat and not for anyone who comes afterward to share with 


them their booty.” 
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They disagreed on the share of the one who dies or is put to 
death before the booty is collected. 


Malik was asked about [the case of] a man who fights for the sake of God 
and is put to death, then the Muslims conquer the [enemy territory]. “Do you 
think that his heirs should be given a share from the collected booty?” He replied: 
“He should have a share in the booty, and what would be the reason for denying 
him that?” He [Malik] was asked: “What if they conquer the enemy [territory] a 
day after he dies?” He replied: “Yes.” He [Malik] was [further] asked: “How 
about a man who leaves for a raid and dies before the fighting starts, then [the 
Muslim combatants] occupy a place [in the enemy territory] and acquire booty? 
Do you think that he should be given a share?” He replied: “No.” Then [the 
inquirer] asked, “Even if this person leaves his home and travels for one or two 
days?” in an attempt to get [Malik’s] approval for giving him a share. Malik 
responded: “There are clear things,” and what he meant is that he [Malik] does 
not think that this person deserves a share. (Narrated to me from Yinus from Ibn 
Wahb from him.) 

Yunus narrated to me from Ibn Wahb that he said: “I asked Malik about 
[the case of] a man who leaves [his home] and dies in a raid. Should he be givena 
share after his death for his heirs, or he should not get anything because he did not 
witness the people when [they distributed the booty]? Malik replied: ‘I do not 
think he deserves anything.’” 

Al-Awza‘l said: “God’s messenger gave a share to a Muslim man who 


was put to death in [the battle] of Khaybar. All the imams of guidance and jurists 
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nave agreed to give a share for the one who dies or put to death after he leaves 


[his residence] to [fight] for the sake of God.” (Narrated to me by al-‘Abbas from 
his father from him.) 

Al-Thawri was asked about [the case of] a person who dies in the 
Territory of War, and he [al-Thawri] did not think he should be given a share even 
if he travels [to reach the place of fighting], unless he acquires a booty on the day 
he dies. (Narrated to me by Mu‘awiya from Abii Ishaq from him.) 

Al-Shafi‘t said: “If he dies before they collect the booty, he does not 
deserve anything. But if he dies after they collect the booty, his share should be 
[given] to his heirs.” (Narrated to us from al-Rabi‘.) 

Abi Hanifa and his companions said: “If a man from the Muslim army 
dies after collecting the booty, and he dies in the Territory of War before 
transferring the booty to the Territory of Islam, his share is cancelled and his heirs 
do not deserve anything. And if he is put to death [in battle] or the enemy captures 
him before the booty is transferred to the Territory of Islam, he or his heirs do not 
receive a share in the booty. But if Muslims transfer the booty to the Territory of 
Islam then a man from the army dies, his share should be given to his heirs.” 

Abi Thawr said: “If he dies after they collect the booty or transfer it [to 
the territory of Islam], his share should be assigned and given to his heirs, because 


the share should be given to him if he participates in [the combat].” 
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[Section 23] 


They [Muslim jurists] unanimously agreed that if a sick person 
witnesses combat with the army in the Territory of War but 
does not fight, he should be given his share from the booty. 
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[Section 24] 


[Muslim] authorities agreed unanimously that whatever booty 
the army acquires in enemy territory, four-fifths of it should be 
given to those who fight to get it if [the combatants] enter 
enemy territory with the permission of the Imam. No one else 
has a right to it. 


[Section 24.1] 


They disagreed on the case if they [Muslim combatants] enter 
enemy territory without getting the Imam’s permission. 


Malik said concerning [the case]: “The rule concerning the one whom the 
Imam (sultan) does not permit is the same.'*? The authority of God is higher than 
the authority of [His] servants.” (Narrated to me by Yiinus from Ibn Wahb from 
him.) 

Al-Awza‘i said, concerning a man or two men who go [to fight] without 
the permission of their Imam, “He [the Imam] may punish them and deny them [a 
share in the booty] or he may forgive them and take the one-fifth [share] from 
their acquired booty and then divide [the rest] between them. A group of dhimmis 
was held captive in enemy territory, and they escaped with part of their [acquired] 
properties. ‘Umar b. ‘Abd al-‘Aziz gave them from the spoils of war what [they 
had acquired].” (Narrated to me by al-‘Abbas from his father from him.) 

Al-Awza‘l was asked about a group of Muslims who go out of the military 
camp without the permission of the Muslims’ Imam, and they acquire booty and 
then give it [to the Muslim authority]: “[In this case], do they deserve any share 


from the booty or not?” He replied: “It is up to the Imam whether to give them a 
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share or to punish them.” Mu‘awiya narrated to me from [Abi Ishaq] al- Faza; 
that he said: “I asked al-Awza‘i: ‘A man went from the Territory of Islam to the 
Territory of War without the Imam’s permission and raided the enemy and 
acquired booty, and he came with it [back to the Territory of Islam]. [What is the 
ruling concerning him?]’ He replied: ‘The one-fifth [share] should be taken from 
[the booty] and he deserves the rest.’” He [Abii Ishaq] said: “I asked [al-Awza‘j]: 
‘How about if an enemy person embraces Islam and then raids the enemy and 
acquires property, and he brings it [to the Muslims]?’ He replied: ‘It is for him [to 
take] after taking out the one-fifth [share].’” 

Al-Thawri was asked about [the previous case], concerning the one who 
leaves the Territory of Islam and raids [the enemy] alone without permission, and 
about the captive who acquires a property from the enemy and brings it [to the 
Muslims]. He replied: “In all of [these cases], the one-fifth [share] should be 
taken [from the booty] and the rest should be given to him.” (Narrated to me from 
Mu‘awiya from [Abi Ishaq] al- Fazari from him.) 

Al-Shafi‘t said: “We dislike it if a few [combatants] leave to face many 
[enemy combatants] without the Imam’s permission because of the risk [involved 
in such action]. But if they do [leave to fight the enemy], then the way that what 
they acquire without the Imam’s permission should be treated should be similar to 
what they acquire with the Imam’s permission. And if we assume that whoever 
leaves [to fight the enemy] without the Imam’s permission [and acquires booty] is 
a kind of thief, then we should assume that if armies leave [to fight] without the 
Imam’s permission, they would be considered thieves, and that if the people ina 


Muslim fortress are called upon to fight [the enemy] and they leave without the 


189 


Imam’s permission, they would also be considered thieves.” (Narrated to us from 
al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If a man or two men go from one 
of the cities in Syria or a different area and enter the Territory of War and acquire 
booty, whatever they acquire is theirs, and the one-fifth [share] should not be 
taken [from the booty] nor should the city’s people receive a share with them.'“ 
And if one of these two men acquires a concubine from the enemy people, and he 
already has entered the Territory of War without a pledge of security, she is his. 
But he may not have sexual intercourse with her until he takes her out to the 
Territory of Islam. And the concubine should not given as part of the one-fifth 
[share] (in one of the two opinions). And if a [Muslim] army enters the Territory 
of War, and the two men enter [alone] and acquire booty and then the army 
reaches them, the booty should be divided up between them [the two men] and the 
army. The one-fifth [share] should be taken out [from the booty] and the rest 
should be divided up among them.” They [Abi Hanifa and his companions] also 
said: “If two men or one man leaves a Muslim army in the Territory of War and 
he acquires booty, whether he leaves the army with the Imam’s command or 
without, his acquired booty should be divided up between him and the army 
combatants. The Imam should take out the one-fifth [share] and divide up the rest 
among them.” (This is al-Lu’lu’i’s narration from them.) 

Abii Thawr’s opinion, concerning this case, is similar to al-Shafi‘i’s. 

All of those [jurists] that we have named and whose opinions we have 
described said: “If an army enters enemy territory without the Imam’s permission, 


and they acquire booty then leave [the enemy territory], the Imam should take out 
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[combatants].” 

Al-Hasan al-Basri said: “If a detachment leaves to [fight the enemy] 
without the Imam’s permission, whatever [the detachment] acquires should be 
divided up among the Muslims. But if it leaves with the Imam’s permission, the 
detachment’s spoils of war should be given to its [combatants] after taking out the 
one-fifth [share]. (Narrated to us by Abi Kurayb saying: “Narrated to us by Waki 
from Sufyan from Hisham from al-Hasan.”) 

All of those whose opinions we described said: “Four-fifths of the booty 


should be for those who fight to get it.” 


19] 


[Section 25] 


They [Muslim jurists] agreed unanimously that a horseman 
should be awarded more from the booty than a foot soldier. 


[Section 25.1] 


They disagreed on the exact additional amount that the 
horseman deserves over the foot soldier. 


Malik said: “I have always heard that the horse receives two shares and 
the rider one share.”'* (Narrated to me by Yiinus from Ibn Wahb from him.) 

Al-Awza‘T said: “The Messenger of God gave the horseman two shares for 
the horse and one share for its owner (rider). Muslims after [the time] of God’s 
Messenger have applied [this rule] until this day without any disagreement.” 
(Narrated to me by al-‘ Abbas from his father from him.) 

Al-Thawri said: “A horseman should be given three shares.” (Narrated to 
us from Abt Kurayb who said: “Narrated to us from Waki‘ from him.”) 

Al-Shafi‘T said something similar. (Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa said: ““A horseman should be given two shares, one for him 
and the other for his horse, and it should not be increased to more than that. And 
the foot soldier should be given one share for himself.” This is the opinion of 
Zufar and al-Lu’lu’i. Abii Yusuf said: “The horseman should be given three 
shares, one for him and two for his horse.” 

Abi Thawr said [concerning] this issue an opinion similar to that of 


Malik. 
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[Section 26] 


They [Muslim jurists] agreed unanimously that whoever fights 
riding [one of] the pure Arabian horses should be considered a 
horseman deserving a horseman’s share. 


[Section 26.1] 


They disagreed on [the share] of the one who fights riding [one 
of] the jades, hackneys, or others [that are not fit for use in 
combat]. 


Malik was asked about the share of hackneys. He replied: “I see that 
hackneys are among the horses. [Pure] horses cannot provide for a large army. 
Thus, if the Muslim provincial leader permits [the use] of hackneys [in war], I 
think that they should have the same share as [pure] horses.” (Narrated to me by 
Yiinus from Ashhab from him.) Yinus narrated to me from Ibn Wahb that he 
said: “Malik told me: ‘I think that hackneys and jades are considered only to be 
among the horses if the Imam permits [their use in the combat]. This is because 
God said, “And (He has created) horses, mules, and donkeys for you to ride and 
as adornments.” Therefore, the hackneys and the jades should be considered to be 
from among the horses [by giving them the same share].’” 

Al-Awza‘l said: “Muslim Imams hitherto, until the rebellion (fitna) had 
grown stronger after the murder of al-Walid, did not give any share for 
hackneys.”!“° (Narrated to me by al-‘Abbas from his father from him.) Mu‘awiya 
narrated to me from Abu Ishaq that he said: “Al-Awza‘T said: “Any jades that are 
similar to [pure Arabian] horses should be included with them [in the share], and 


any impure horses that are similar to jades should be given one share for him [the 
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rider] and another share for his horse. As for the hackneys and those dedicated for 
breeding offspring, there should be no share for any of them [if used in war].’” 

Al-Thawti said: “There is no share for a mule, donkey, or a camel if a man 
rides on it [during combat].” (Narrated to me by ‘Ali from Zayd from him.) Abi 
Kurayb narrated to me saying: “Waki‘ narrated to us saying that Sufyan [al- 
Thawri] said: ‘The shares of [pure Arabian] horses and hackneys are the same.” 

Al-Shafi‘l said: “Our opinion regarding this [question] is [that there should 
be an] equal [share] for [pure] Arabian horses, hackneys, and horses that are a 
half-blood race born of stallions with no Arabian breed” (Narrated to us by al- 
Rabi‘ from him.) He (al-Shafi‘t) also said: “[The Imam] should consider the kind 
of horses [used in combat] and he should not enter [onto the battlefield] any 
except strong ones. He should not enter a horse that has an illness in its legs or a 
very weak one. But if he misses [examining all of them] and a man testifies that 
he has ridden on one of these [unfit horses], it is said [by jurists] that [the horse] 
deserves no share because any such [horses] do not give support [in battle] like 
the [strong] horses to whom God’s messenger gave a share. We do not have any 
knowledge that he [the Prophet] gave a share to anyone [during his time] based on 
[the use of such unfit horses]. He [al-Shafi‘T] said: “If a man says: ‘I will give a 
share to [such] a horse that is equal to the share of [its] rider,’ and then the horse 
does not [perform well] in combat, it is doubtful [that the horse deserves a 
share].” (Narrated to us by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “A hackney is of the same level [in 
terms of its share] as the [pure Arabian] horse. The rider of a hackney should be 


given the same share as the rider of a [pure Arabian] horse. But if he rides a mule 
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or a donkey, he should only receive the share of a foot soldier. He should not 
receive more than one share for himself whether he fights riding a mule or a 
donkey, or remains as [a foot soldier]. ({Narrated by] al-Juzajani from 
Muhammad [al-Shaybani].) 

Abi Thawr said: “A jade’s rider should receive the same share as the rider 


of a [pure] Arabian horse.” 
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[Section 27] 


They [Muslim jurists] agreed unanimously that if a horseman 
has with him other horses in enemy territory, he should receive 
a share for himself and [a share] for one of his horses. 


[Section 27.1] 
They disagreed on the share of more than one [horse]. 


Malik was asked: “What do you think about a man who raids [the enemy] 
having two horses? Do both of them deserve a share?” He replied: “No, the share 
should be given only to one horse.” (Narrated to me by Yiinus from Ashhab from 
him.) 

Al-Awza‘T said: “The one who raids [the enemy] having two horses 
should receive two shares and he should not receive more than that. [This is] a 
tradition well-known among jurists, and Muslim Imams have applied it.” 
(Narrated to me by al-‘Abbas from his father from him.) Mu‘awiya narrated to me 
from Abii Ishaq that he said: “Al-Awza‘i said: ‘There should not be a share for 
more than two horses. The two horses’ rider should receive five shares, even if he 
does not fight riding both of them as long as he has them during the raid.’” 

Al-Thawrii said: “If a man raids [the enemy] having two horses, he will be 
given five shares. There should not be any share for more horses than that.” 
(Narrated to me by Mu‘awiya from Abi Ishaq from him.) 

Al-Shafi‘T ‘s opinion concerning this [question] is similar to that of Malik. 


(Narrated to us from al-Rabi‘ from him.) 
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Abi Hanifa, Zufar, and al-Lu’lu’l said: “If a horseman has two, three, : 
more horses with him, he should only get two shares: one share for himself aa 
another share for one horse. There should be no more [shares] than that.” Aba 
Yiisuf said: “If he has two or three horses, or two or three hackneys, he should be 
given five shares, one share for himself and four shares for two horses o; two 
hackneys that are with him. He should not get a share more than that. And 
whatever exceeds this amount is considered not ridden.” 

Abii Thawr’s opinion concerning this [question] is similar to that of Malik. 


He [Abia Thawr] said: “We are not aware of jurists giving shares to someone who 


has ten animals to use for riding and carrying goods and who might use them for 


transportation.”!*’ 


Sulayman b. Misa said: “If a man takes with him on the way [to battle] 
several horses, each horse should be assigned two shares.” (Narrated to me by al- 


Hasan b. Yahya saying: “‘Abd al-Razzaq narrated from Ibn Jurayj from him.”) 
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[Section 28] 


They [Muslim jurists] agreed unanimously that whoever fights 
riding his horse until the booty is collected, then his mount or 
horse dies (or becomes weak), he should receive the share of a 
horseman. 


[Section 28.1] 


They disagreed on [the case of] the one whose horse dies (or 
becomes weak) before [collecting the booty]. 


Malik was asked about [the case of] a man who leaves for the Byzantines’ 
land then dies without participating in combat: “Should he receive his share?” He 
replied: “I do not think so.” He was asked: “Is the [case] of the horse the same?” 
He replied: “Yes, if the man [does not receive a share], how can the horse?” 
(Narrated to me from Yiinus from Ashhab from him.) Malik was asked about [the 
case of] a horse that is used for raiding in the Byzantine land, and it becomes 
weak because of flipping over a stone, [and remains that way] until the end of the 
combat. “Should [this horse] receive any share?” He replied: “[The horse] should 
not receive any share. How can there be any share for it when it has a broken 
leg?” The inquirer asked: “But the horse has entered enemy territory!” He replied: 
“I do not think there should be any share for it. It might enter enemy territory and 
then get a broken leg.” 

Al-Awza‘Il was asked: “If a man’s horse becomes weak after he has 
entered [Byzantine territory] before [acquiring] the booty, and his horse is kept 


with those who follow [the main army], [what will be his share?]” He [al-Awza‘T] 
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replied: “His horse will not receive any share.” Someone asked him: “How about 
a man who raids [the enemy] riding a weak horse because he does not have any 
other horse, but it is [in general] a good horse [for combat]?” He replied: “If he 
raids with [the horse], there should be a share for it.” 

Al-Shafi‘T said: “As long as he [the Muslim combatant] does not 
participate in the combat as a horseman, his horse which he has led to enemy 
territory and which then dies before combat has started should not receive any 
[share]. And if he comes with horses and fights riding each one of them for an 
hour, he should not receive a share except for one horse. And if a man has a horse 
and he fights riding it for an hour, then it is given to another man among the foot 
soldiers, and the latter fights riding the horse, then [it is given] to another man 
who fights riding it, [then] the share of the horseman should not be given except 
to the horse’s owner, and the foot soldiers [who have fought riding the horse] 
should receive only the share of a foot soldier.” He [al-Shafi‘i] also said: “If we 
divide among them the horse’s share, we should not increase it to more than the 
share of one horse, similar to [the case of] giving a share to a man who has died. 
His heirs should not receive more than one share, and if a group of people [among 
the heirs] deserves [a specific amount] from his share, they should divide it up 
among themselves.” (Narrated to us by al-Rabi‘ from him.) 

Abi Hanifa, Zufar, and Abii Yisuf said: “We look into [the share] of the 
horseman and the foot soldier according to what is [written] in the register 
(dtwan)'*® when they enter enemy territory. Thus, if someone has a horse 
registered for him, and he enters enemy territory riding a horse, he should receive — 


the share of a horseman; whether or not afterward his horse becomes weak, or he 
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sells his horse, loans the horse [to someone], or rents it out, he should receive 
from the booty a horseman’s share. And for the one who is registered as a foot 
soldier and enters enemy territory as a foot soldier, then the [army] acquires 
booty, he should only be assigned the share of a foot soldier, not more than that. 
And if he [the foot soldier] captures a horse or hackney, buys one, receives one as 
a gift, borrows [one], or rents it after he has entered enemy territory, and he fights 
riding it until the [army] collects the booty, he should only be assigned a foot 
soldier’s share based on the [status] in which he entered [enemy territory].” 
Al-Lu’lu’i said: “If he enters [enemy territory] with a [pure Arabian] horse 
or a hackney and it becomes weak, is stolen, escapes away, or is taken by 
polytheists before the Muslims acquire any booty, then afterward they acquire 
booty and he [fights] among them as a foot soldier, he should be assigned a 
horseman’s share. But if he sells his horse, gives it away as a gift, rents it, or lends 
it, then the people acquire booty and he [fights] among them as a foot soldier, he 
should only be assigned a foot soldier’s share. And if he enters [enemy territory] 
as a foot soldier then buys a horse or is given one as a gift before the army 
combatants acquire any booty, and he fights among them [as a horseman] until 
they acquire booty, he should be assigned a horseman’s share. Also, if he rents a 
horse or borrows it and fights riding it until the [army] collects the booty, he 


should be assigned a horseman’s share.” 
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[Section 28.2] 
They disagreed on [the case of] sea raiders who travel in ships 


and some of them have horses while others are foot soldiers 
similarly to their disagreement on [the case of] land raiders 


[Section 29] 


They [Muslim jurists] agreed unanimously that whatever 
shares an on-land horseman receives are the same as a 
horseman in a sea [raid], and whatever a foot soldier receives 
on land, he receives [the same] in a sea [raid]. 
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[Section 30] 
They [Muslim jurists] agreed unanimously that raiders may 
eat from the food of the enemy, and they may use the [enemy 
people’s] fodder to feed their animals. 


[Section 30.1] 


They disagreed on [the case] of [the raider] who carries the 
[food or fodder] to the Territory of Islam or sells some of it, 
and on what is lawful to eat and to benefit from that [the rest 
of] army combatants do not benefit from. 


_ Malik said: “We still hear that food in enemy territory may be taken. A 
man may take [food] and there is no harm if he eats it without asking for 
permission from the authorities. If the food is not eaten until it is collected and the 
people then get only from the portioned division among them, the people will 
die.” He [Malik] also said: “I think that sheep, camels, and cows are considered 
food [in enemy territory]. They may be eaten similarly to any other kind of food. 
If such [an animal] is not allowed to be eaten until the people gather together and 
the booties are collected and divided among the people, it will hurt the army and 
the [combatants] will die. Therefore, I do not see any harm in eating [the meat of 
such animals] based on need. I do not approve of anyone saving anything from 
[such animals], so he should not acquire them as property for himself.” He 
[Malik] [was asked] about [the case of] a man who raids [the enemy] and acquires 
food, and he eats from it and saves what remains: “May he keep [this food] and 
eat it later with his family or sell it before coming back to his country and benefit 
from its value?” He replied: “As for selling it during the military expedition, it is 


my opinion that its monetary value should be put with the Muslim booties. But if 
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he reaches his country with [the food], I do not see any harm if he eats it and 
benefits from it if this food is taken for [the need of travel] and a portion remains 
with him when he comes back [to Muslim territory].” He [Malik] said, concerning 
[the case of] the raider for the sake of God who gives his family as a gift the food 
that he acquires in enemy territory: “If it is a trivial thing, there is no harm in 
that.” (Narrated to me from Yiinus from Ibn Wahb from him.) 

Yiinus narrated to me from Ashhab saying: “Malik was asked about [the 
case of] people who capture food in the territory of the Byzantines. Some of them 
get honey, others wheat, and others meat. Then, they say to each other or each one 
to his companion: ‘Give us wheat and we will give you honey or other kinds of 
food different from the one [you] took from them.’ He [Malik] replied: ‘I do not 
approve of [such dealing]. I see this as a sale. He sells the honey and gets wheat. 
Do you see that he could sell [the honey] to him and receive a bridle that he uses 
to ride [his horse]? This [transaction] is similar and therefore I do not approve of 
it. This is a sale and sale is not permitted for [captured food]. But [those people] 
may feed each other without having any condition. [Permitted] food in the land of 
the Byzantines is when someone eats what he finds, and if [some food] remains, 
he may give it to [people] in the army and he should not sell it.’” 

Yiinus narrated to me from Ibn Wahb saying: “Malik was asked about the 
raiders for the sake of God, whether in the sea or not, who reach enemy territory 
and acquire food. Some people get [a kind of food] that is not acquired by others. 
Some acquire meat and others bread and honey. Then, the people of one ship say: 
“We have acquired meat but did not get bread. Can we give you what we have and 


you give us [from what you have]?’ and if they do not give them anything, they 
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will not get anything from them either. He [Malik] replied: ‘I hope this is [only] a 
light thing if it is something edible.’'*? ‘I [Ibn Wahb] asked him: ‘How about a 
man who finds wheat and another man finds barley and the former needs barley 
for his horse, so he asks the latter to exchange [the wheat] with the barley?’ Malik 
replied: ‘If this [happens] during a raid, and if it is something light that they can 
eat and use to keep their strength, I do not see any harm in [doing] that.’” 
Al-Awza‘T said: “Muslims used to leave the Territory of War with the 
remainder of fodder and food to the Territory of Islam and they foddered their 
animals with it, and they used to come back to their families with dried meat and 
some of them would give it to others as a gift. No Imam should dislike [this 
action] and no scholar should object. And if any of them sells any [of this food of 
fodder] before the distribution of the booties, its value should be added to the 
collected booty. But if he sells it after the booties are divided, he should spend its 
value on behalf of the army as a charity.” (Narrated to me by al-‘Abbas from his 
father from him.) He [the father of al-‘Abbas] said: “He [al-Awza‘t] was asked 
about [the case of] a man who takes out wheat from enemy territory and plants it 
on a farm. He [al-Awza‘i] replied: ‘There is no harm in it even if he eats from it 
or gives it as a gift unless he sells it. If he sells [the wheat], it would not be the 
right thing to do.’ I [the father of al-‘Abbas] asked: ‘What if he wants to expiate 
himself from the sin [of selling the wheat]?’ He replied: “He should pay the value 
of the wheat that he has taken out from enemy territory, then he may sell and do 
[with it] whatever he wants.’ ‘I asked: ‘[Should he pay] its value in enemy 
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territory or its value in his country?’ He replied: ‘Its value in his country. 
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He [the father of al-‘Abbas’] said: “Al-Awza‘T told us that ‘there is no 
harm in the food that Muslims take out from enemy territory.’ He [al-Awza‘j] 
said: ‘They used to take out dried meat and cheese if it was for eating or as a gift, 
But as for selling, it would not be the right thing to do.”” Mu‘awiya narrated to me 
from Abii Ishaq saying: “I asked al-Awza‘I about the food, drink, seasoning, or 
fodder that we acquire in the land of the Byzantines. He replied: ‘It is for the one 
who gets it first. He may take it, and he should not include it with the collected 
booty even if it has a [monetary] value.’ I [Abi Ishaq] asked: ‘Should he ask for 
permission from the Imam if it is a small amount?’ He replied: ‘No, unless the 
Imam forbids taking [the food], then [in this case] no one should take anything 
from it without his permission.’ I [Abi Ishaq] asked: ‘May the Imam forbid 
taking it?’ He replied: ‘If the food is a small amount and he [the Imam] wants to 
make the people share [the food] out of his caring for them, there is no harm if he 
divides it among them.’ I [Abii Ishaq] asked: ‘May the Imém sell the food in 
enemy territory?’ He replied: ‘He should not sell it in enemy territory and should 
refrain from taking it, and if a person sells some of it, it should be considered to 
be [part] of the booty.’ I [Abii Ishaq] asked: ‘May he [the Im&m] sell anything 
from [acquired] cows and sheep if he wants?’ He replied: ‘He might sell some 
before if they are beyond the people’s need [for food]; there is no harm if he sells 
it to those who drive [the animals]. As for the food, it should not [be sold].’ | 
[Abi Ishaq] asked: ‘Shall the Imam address the people, saying that we have 
permitted for you the food, fodder, cows, and sheep [in enemy territory]?’ He 
replied: ‘The Imam should not do this and address the people, because it is 


already permitted for them [to eat them].’ I [Abi Ishaq] asked: ‘How about the 
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one who acquires food or fodder and loads his mount with it. Is he the one who 
has the right to get it?’ He replied: ‘The one who gets it first has the right to it, but 
it is morally commendable not to deprive his brother when the latter needs [food 
or fodder].’ I [Abii Ishaq] asked: ‘And is whatever he gives away [from the food 
or fodder] considered to be similar to the food that he gains for himself?’ He [al- 
Awza‘i] replied: ‘No, that is more [needed].’ I [Abii Ishaq] asked: ‘Does he 
commit a sin if he deprives [another Muslim] from [the food and fodder] because 
he is saving the food [for a special need], but at the same time [his companion] is 
in dire need?’ He replied: ‘No, there is no sin committed. People resided in 
Constantinople and they cultivated the land, and they had only to pay one-tenth 
(of the harvest].’'*° I [Abii Ishaq] said: ‘What do you think if they drive a herd, 
and then the saved food is finished and they are hungry? May they slaughter from 
[the herd’s animals] and eat [the meat]?’ He [al-Awza‘I] said: ‘If they do that in 
enemy territory and slaughter [the animals] and eat, it should be considered to be 
similar to the food [they eat from non-herded animals]. But if they do that after 
they pass the way through [to Muslim territory], those who have slaughtered 
{from the herd’s animals] should pay the one-fifth [share], counted from their 
shares.”” 

He [Abii Ishaq] said: “I asked him [al-Awza‘t]: ‘How about [the case of] a 
man who acquires barley and another person acquires wheat and he exchanges 
one with the other? Do you think that this is [considered] a sale?’ He replied: 
‘No.’ Someone asked him: ‘How about a man who acquires food or fodder: may 
he buy with it dates from a man who takes [dates] out from his family’s [home]?’ 


He replied: ‘There is no harm [in doing that].’ I [Abi Ishaq] asked: ‘May he buy 
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with [the food or fodder] [another] kind of food or seasoning?’ He replied: ‘There 
is no harm [in doing that]. He is [only] exchanging food with food and all of it js 
edible.’ I [Abii Ishaq] asked: ‘May he sell what he has exchanged afterward?’ He 
replied: ‘No.’ Someone asked him [al-Awza‘i]: ‘A man takes a loan of wheat or 
barley [with the value of] one daniq'*' from another man. Then, they enter enemy 
territory. The borrower acquires some of the enemy’s food and repays his loan [or 
some of it] from [that food], and the lender accepts [the payment]. [Is this 
permissible?]’ He replied: ‘The borrower should pay the value of the food [with 
which he paid his loan], and is should put [the payment] with the collected booty 
because it became like a sale when he paid [the loan] back.’ I [Abii Ishaq] asked: 
‘Should the lender give to the borrower what the latter owed, saying: ‘You gave 
me the loan back form what I had a share in it’? He [al-Awza‘T] replied: ‘He [the 
lender] should return [the loan] back to the [borrower] because the latter [already] 
submitted its value to be [added to] the collected booty.’ I [Abii Ishaq] asked: 
‘What do you think about the non-combatant [army] workers and others who do 
not get any share with the Muslim [combatants]? Is it lawful for them to eat food 
[acquired] in enemy territory?’ He replied: ‘Yes.’ Someone asked him about [the 
case] of a man whose job it is to secure the [swords’] leather cases or to do other 
kinds of work [for the army]. A man brings him food from what he acquires 
among enemy food. He replied: ‘He [the worker] should not take the food from 
him.’ I [Abi Ishaq] asked: ‘If the Imam comes to Byzantine cities and a man 
brings him the best of their food as a privilege dedicated [to the Imam], should he 
[the Imam] eat from it when he [already] owns a share with [the Muslims] in this 


food? He replied: ‘I do not prefer for him or the one who brings him the food [to 
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do so]’. 1 [Abia Ishaq] asked: ‘Do you dislike for the one who is present [with the 
Imam] to eat from [the food presented to the Imam]?’ He replied: ‘Yes, there is 
something [wrong] in doing this’. I [Abi Ishaq] asked: ‘How about if a man 
borrows barley from another and the latter has acquired it in enemy territory?’ He 
replied: ‘He should pay the loan back to him, and if he does not pay it back until 
he returns to the Territory of Islam, he should not pay it back [in the Territory of 
Islam].’” 

Someone asked al-Thawri: “What do you think about the food and fodder 
[acquired by Muslims] in Byzantine territory?” He replied: “They may eat and 
fodder [their animals] during their travel. And if any of them has an extra amount 
and he comes back with it, he should give it to the Imam.” (Narrated to me by 
Mu‘awiya from Abi Ishaq from him.) He [Abi Ishaq] said: “I asked him [al- 
Thawri]: ‘What if the Imam refuses to accept [the food or fodder] from him or he 
is unable to give it to the Imam? Will he fulfill his religious duty if he sells it and 
gives away [its value] as a charity?’ He replied: ‘I hope so.’ Someone asked him 
[al-Thawri]: ‘What do you think about [the case of] a man who acquires food or 
fodder, then he dies and some of the food or fodder remains? Should this 
[remaining food or fodder] be sold with his inheritance?’ He replied: ‘No, if it is 
sold, it becomes booty, but his companions may divide [the remaining food or 
fodder] among themselves and help each other with the means of sustenance.’ I 
[Abii Ishaq] asked: ‘What do you think if the Imam forbids [the Muslims] to take 
from the herd and the food so that he can divide them among the people, and a 
person takes something without his permission? Is that considered to be unlawful 


gain of spoils of war (ghuliil)?’ He replied: ‘This is a lesser [infringement on the 
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rules regarding the booty, but the Imam should admonish him and fine him its 
value if he has already consumed it, or [if not consumed,] it should be calculated 
from his share that he [the Imam] wants to give him.” I [Abi Ishaq] asked: ‘What 
do you think if a person sells food [taken from enemy territory] to another and 
leaves, then he is told: “What you have done is deplorable”? Should he return the 
[food’s] value to his companion [the buyer] if the food has not yet been 
consumed? Or should he put the value in the collected booty?’ He replied: ‘He 
should put the value in the collected booty.’ I [Abi Ishaq] asked: ‘What if he has 
not received its value yet?’ He replied: ‘He should not take it from him [the 
buyer].’ I [Abii Ishaq] asked: ‘May he get the food back if he wants?’ He replied: 
‘I do not think he should take it from him, because he has already sold it and he is 
not in need of it.’ I [Abii Ishaq] asked: ‘If we are in enemy territory and the time 
for the Feast of Sacrifice [adhd] arrives, should we sacrifice [animals] if we 
want?’ He replied: ‘Yes, one sheep [for each person]. Muslims used to sacrifice 
[animals] in the territory of their enemies.’ I [Abi Ishaq] asked: ‘Should the one 
who offers the sacrifice say to the Imam: “I give you the price for this [animal] so 
that I can sacrifice it”?’ He replied: ‘No, he should not tell him that, and he may 
offer the sacrifice if he wants.’”” He [Abi Ishaq] said: “Sufyan [al-Thaw1] 
disliked it if they did not eat [the sacrificed animal]. He said: ‘I do not like 
mischief.’”! 

Al-Shafi‘T said: “It is not permitted for anyone from the army to take 
anything [for himself] excluding [the rest of] the army from among the properties 
of the enemy except food in particular. All [kinds of] food are the same, and this 


refers to all [kinds of] drinks too. Anyone from [the army] who acquires 
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something [of food or drink] may eat it and drink it, use it to fodder [his animal], 
or feed it and give it as a drink or as fodder to another person. But he may not sell 
it, and if he sells it, he should return its value to the booty. He may also eat it 
without the Imam’s permission. And whatever is permitted from food or drink, 
the Imam does not have any say in it.” He [al-Shafi‘l] said: ‘If a man gives a loan 
of food or fodder to another in enemy territory, the latter should repay it to him. 
But if he leaves enemy territory, he should not be [obliged] to repay it to him, 
because he is permitted to eat it in enemy territory, but he is not permitted to eat it 
if he leaves enemy territory. And the borrower should pay it back to the Imam 
instead.” He [al-Shafi‘i] said: “Anyone who has extra food with him, whether a 
small amount or large, and he leaves the Territory of War with it, he is not 
permitted to eat it or sell it. He should return it to the Imam so that it becomes 
[part of] the booty. And if he does not do so until the army is dispersed, he does 
not get himself out of [the religious responsibility] if he gives it away as a charity, 
not even [giving away] multiples of it. And he does not get himself out of the 
responsibility toward the right of an individual or a group [of army combatants] 
unless he pays it to them. And if he says: ‘I cannot find them,’ he can [definitely] 
find the great Imam who can distribute it among them. I do not know any reason 
[to accept] the opinion of the one who says: ‘He should give it away as a charity.’ 
If it is his property, he should not have to pay it as charity, and if it is the property 
of another person, he should not have [the right] to donate the other’s property. 
And if he says: ‘I do not know them,’ one should tell him, ‘You know the 
provincial authority (wali) who is responsible for managing their [affairs]. And 


even if you do not know them and their leader, you can only fulfill [the religious 
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responsibility] between you and God by paying back their property, whether it be 
a little or a large amount.’ And if two men sell to each other as an exchange food 
for food in enemy territory, the analogy (giyds) infers that there is no harm in such 
a [transaction], because he takes a permitted [property] in exchange for a 
permitted one. And each one of [the two persons] may eat what he gains unless he 
leaves [enemy territory]. If he leaves, he should return the excess amount. The 
reason [for this permission] is that if [a Muslim] is permitted to take food [while 
in enemy territory] and feed another person with it, then because the latter is 
permitted to take [the food] similarly to the former, there is no harm if he 
exchanges [food] with him [in a sale contract].” 

He [al-Shafi‘t] said: “If a man has in his hand an excess of food in enemy 
territory after the war has ended, and then a man, who came from [the Territory of 
Islam] and did not share the booty with them [the army], exchanges [food] with 
him in a sale contract, his sale is not permitted because he has given [the food] to 
a person who is not [qualified] to eat it. So the sale is invalid. And if the sale has 
already happened, he [the one who has the excess of food] should return its value 
to the Imam, and he does not have [the right] to keep [the value], because he took 
[the food] out of his hand and gave it to a person who was not permitted to eat 
from it. And it is the same as taking out [food] from enemy territory to a place [in 
the Territory of Islam] where he is not permitted to eat from it.” He [al-Shafi‘l] 
said: “I prefer that if they [Muslim combatants] are not overcome [by the enemy] 
nor afraid that they might be overcome in enemy territory, or if they are not ina 
desperate situation, they should slaughter a sheep, a camel, or a cow only for 


eating [its meat]. They should not slaughter [such an animal] for making sandals, 
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sandal straps, or a water container made from their skin. If they do so, I would 
dislike [such an action] and I would not permit them to make anything from their 
skin.” (Narrated to us by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If a man takes from the booty food 
or fodder in an amount exceeding what he and his animal need, he should return 
this extra amount to the booty. And if the booty has been already distributed, he 
should give it away as charity. And if he loans some of it to a person from the 
army in the Territory of War, he should not take it back from him, because the 
[latter] has the [right] to take from the booty the food and fodder that he needs. 
And if the [former] gives [the latter] a loan from the excess amount in his hand 
[taken from the booty], it is the same as what the borrower can take [from the 
booty], and the one who lends him [the food] should not take back anything. And 
if he [the lender] wants to recover something [from the loan] and he asks for a 
judicial arbitration, he [the lender] should not get a judgment in his favor against 
the borrower. And if he [the one who has an excess of booty] sells anything [that 
is food or fodder] to one of the Muslims in the Territory of War and the latter was 
in need of it, his sale is invalid and he may not get a judgment [by a judge] to 
recover the value [of what he sold]. And the one who buys it may eat from it and 
fodder his animal. And the buyer should not be given the price back of what he 
bought. And if he sells [the extra food or fodder] or lends it after he departs for 
the Territory of Islam, he should pay its value or its equivalent back to the booty. 
And if the booty has been already divided, he should pay it as a charity to the poor 


among Muslims, and nothing of it is lawful for him [to consume].” 
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Abi Thawr said: “If a man takes fodder, meat, or some Seasonin 
8 fro 


™ the 


Territory of War and he leaves with an excess amount, there are two Obits 
[concerning such a case]: First, the [fodder, meat, or seasoning] aie i . 
because if they [jurists] permit him to take it while he is in the Territory of 
the permission should also be given if he leaves [the Territory of War], cas ae 
knows best. The second opinion is that the [fodder, meat, or seasoning] should be 
his as long as he is in the Territory of War, and if he leaves he should retum it 
back to the booty. The first opinion is more in line with analogy (giyas), which is 


what I hold, and the second [opinion] is the more cautious one. And God knows 


best.” 
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[Section 31] 


They [Muslim jurists] agreed unanimously that it is forbidden 
for [any] of the army [combatants], if he enters enemy 
territory, to take for himself something from the enemy 
properties that they own, such as gold and silver, without the 
rest [of the army], and that whoever takes such [a property] 
should put it with the collected booty. 


[Section 31.1] 


They disagreed on [taking] properties other [than gold and 
silver] following their unanimous agreement that he may take 
food for himself for consumption in the way mentioned before. 


Malik was asked: “We acquire in Byzantine territory peppers and 
cinnamon. Do you see it as food of the kind that you permit the one who acquires 
it to eat?” He replied: “Yes, he may eat it.” (Narrated to me by Yunus from 
Ashhab from him.) He [Malik] was asked about [the case of] a man who takes 
from the trees, in Byzantine territory, glues, medicines, reeds for bows, and sticks 
shaped as [arrows]: “May he leave with some of this to his country?” He replied: 
“As for the light thing that is not intended for sale, there is no harm. But for 
anything that is intended to be sold, I do not like it and I do not think that [it is 
valid].” Someone asked him: “What do you think about [the case of] a raider who 
finds a sack in which he needs to put his goods, leather from which to have a shoe 
made, and plants (shih)' as medicine for abdominal [pain]?” He replied: “I do 
not see any harm if they take [such commodities], and [denying their use] would 


make things difficult for people. During a raid, not everyone has what is enough 
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for his needs.” Someone asked him: “One of them [Muslim combatants] brings a 
ball of thread that he buys with one daniq, and he puts it with the collected booty, 
[What do you think about this case?]” He replied: “They are showing off with this 
[act]. Why make things difficult for people?” 

Yiinus narrated to me from Ibn Wahb saying: “Malik was asked about [the 
case of] a man who takes something from enemy territory during a raid, such as 
stone, a marble, a stone for sharpening spear-heads, a walking stick, or medicine 
from trees. He replied: ‘As for the stick that he is using [for walking] and the 
medicine that is taken from trees, I do not see any harm in [doing that]. As for the 
marble and the sharpening stone, there is doubt about [taking] them, because 
without having a group of people with him he would not be able to collect these 
things. And then he may bring them with him [to the Territory of Islam] and sell 
them. [That is why] I do not like [such an action].’ I [Ibn Wahb] asked him: 
‘(How about] the medicine that you mentioned?’ He replied: ‘There are medicines 
that have been brought from there, which are [extracted] from trees. There is no 
harm [in bringing such medicine].’” He [Ibn Wahb] said: “He [Malik] was asked 
about the sheep and goats that raiders slaughter in Byzantine territory: ‘What do 
you think of their skin? Should [the skin] be put with the booties even if it has no 
value?’ [He replied]: ‘I do not see any harm in taking it [for themselves].’ He was 
asked: ‘How about the things a man needs from which he benefits, such as a 
saddle’s pad, a belt, a shoe, a saddle, or the saddle’s crupper, and they [the 
combatants] need these [items] for their benefit?’ He replied: ‘I do not see any 


harm if they benefit from all [such things], and I see that as a wide open [choice] 
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for the one who takes it, as long as he does not take it and carry it to his family 
and receive a compensation for it.”” 

Al-Awza‘l was asked about the firewood that a man collects in Byzantine 
land [or] the weed that he cuts: “May he sell it? And what he should do with its 
value?” He replied: “If he sells it, he receives its value and there is no one-fifth 
[share] taken from it.” (Narrated to us by al-‘Abbas from his father from him.) 

Mu‘awiya narrated to me from Abii Ishaq that he said: “I asked al-Awza‘t: 
‘What do you think about [the case of] the hunted animal or the sea catch, which 
the enemy do not have in their homes, and a [Muslim] man acquires it while he is 
with the army?’ He replied: ‘It is for him and not for the army. He may sell it if he 
wants. There is no harm on him in doing that.’ He also said: ‘And any whales the 
sea pushes away and are found on the shore or found in the nets in the water, or 
any salted fish that are found in their homes, all this is food that should not be 
sold. And if anything from it is sold, it should be [considered] booty.’ I [Abi 
Ishaq] asked: ‘What if they acquire a male gazelle or hunt an animal, a pigeon, or 
a domesticated bird in their homes?’ He replied: ‘This is food that can be eaten 
and should not be sold.’ I asked: ‘What if the Imam thought that they could sell 
what they acquire from the above, as a good gesture to them because it has value 
and they do not need food?’ He replied: ‘This is for him [the Imam] [to decide] if 
he wants. And if he leaves [what is acquired] for the people to take from, anyone 
who wants to eat from it may do so.’ I asked: ‘How about fenugreek [herb]?’ He 
replied: ‘It is of the [category of] food and fodder.’ He also said: ‘Honey, cheese, 
animal butter, vinegar, and seasoning are all food and should not be sold.” I asked: 


‘How about onion?’ He replied: ‘It is food.’ I asked: ‘How about salt?’ He 
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replied: ‘Food.’ I asked: ‘How about pepper and spice?’ He replied: ‘They are 
food and should not be sold.’ I [Abii Ishaq] asked him later about them and he 
replied: ‘They may be sold.’”!* 

Al-Thawri said: “Spice is a [kind of] food and may be consumed.” 
(Narrated to me by Mu‘awiya from Abi Ishaq from him.) It was narrated to me 
from Mu‘awiya from [Abi Ishaq] al- Fazari that he said: “I asked Sufyan [al- 
Thawri]: ‘What if a man — a male gazelle while he is with the army, and then 
brings it here and sells it?’ He replied: ‘There is no harm [in doing that]. It is for 
him. This is not like that, meaning not like food and fodder, because this not for 
them [the combatants] [to share].’ I asked: ‘What do you think about oil: is it 
permissible to use?’ He replied: ‘Yes, it is food.’ I asked: ‘How about the oil used 
as ointment?’ He replied: ‘No, it is not food.’ He also said ‘Mistika gum, ihlilaj 
fruit, black seed, cinnamon, incenses, aiid ginger that is not mixed with honey, all 
of these may be sold [because] they are not [considered] food.’ He also said: 
‘Chickpeas, mustard, the fruit of the terebinth tree, al-harq, garlic, and sumac are 
all [considered] food. Also, barni honey is [considered] food, and if anything 
from it is sold, it should be [considered] booty.’ I [Abii Ishaq] asked: ‘What do 
you think about medicines and eyeliners?’ He replied: ‘They may be sold.’ | 
asked: ‘How about the seeds of beans, the grafts of trees, and sweet basil?’ He 
replied: ‘They may be sold.’ I asked: ‘How about the wax that he acquires? May 
he use it for his saddle?’ He replied: ‘No.’ I asked: ‘How about the tar that a man 
uses to harden his mount’s hoofs?’ He replied: ‘If it has a value, then he should 
not [use it], but if it has no value, I prefer that he makes it lawful by [giving] 


something.’ I asked: ‘How about naphtha?’ He replied: ‘The same.’ He [al- 
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Thawti] was asked: “How about the soap that a man uses to wash his shirt?’ He 
replied: “No, it should be put with the collected booty.’ He also said: ‘The 
frankincense should be put with the collected booty.’ He was asked: ‘How about 
the khatmi dissolvent, the mud, and the washing fluid that they use to wash [their 
clothes]? He replied: ‘If it has no value, then there is no harm, but I prefer that he 
makes it lawful by [giving] something.’” 

Al-Shafi‘T said: ‘If the people enter enemy territory and they acquire 
something other than food, the basic principle concerning what they acquire other 
than food is two [rules]: one of them is prohibited, and its acquisition is 
[considered] unlawful booty (ghulil), while the other is permitted for the one who 
acquires it. The basic principle in knowing the permitted one is to look at the 
Territory of Islam: whatever is permitted in it, such as trees that are not owned by 
a human being or an [animal] hunted on land or caught in the sea, the acquisition 
of a similar thing in enemy territory is lawful for the one who acquires it. This 
includes a bow that a man cuts in the desert or on a mountain, a cup or whatever 
he wants carved from wood, and whatever stones he wants for sharpening and 
other things if these are not owned and [personally] acquired. All that is acquired 
from this is for the one who takes it, because in principle it is lawful and not 
owned. As for whatever those [enemy] people own and keep in their homes, it is 
forbidden, such as a stone they have brought to their homes, a stick or something 
else, or a hunted animal; taking such a thing is [considered] unlawful booty.” He 
[al-Shafi‘T] said: “And if a [person] takes a trained hawk, since this [animal] must 
be owned [by someone], he should return it to the collected booty. The same 


[rule] is applied if he hunts an animal that has a necklace, an earring, or a mark. 
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All such [animals] are known to have an owner. Similarly, if he finds in the desert 
a carved pole or a carved cup, the carving is proof that it has been owned and it 
should be made known [to the Muslims]. If the Muslims recognize it, then it is 
theirs. If they do not recognize it, it should be [considered] a booty because it has 
been [acquired] in enemy territory.” He [al-Shafi‘t] said: “Whatever enemy 
properties are found, everything that has a value, such as a cat, a hawk, or a dog, 
is [considered] booty. And whatever [a Muslim] acquires from pigs, if they are 
old enough to run, I would order him to put to death all of them, and they should 
not under any circumstance be put with the booty.” He also said: “Food is 
permitted to be eaten in their [enemy] territory and also drinks. And what we 
mean by what is edible is that which prevents hunger and thirst and is considered 
to be food in some of its uses. But as for all medicines, they are not counted as 
permitted food. Also, ginger, whether mixed with sweet-smelling material or not, 
is counted as medicine. As for ewes, they are [considered] food for consumption. 
Therefore, whatever is counted as food, the one who takes it may eat it, but he 
should not take it out from enemy territory, and whatever is counted as medicine, 
he may not take it [for himself] in enemy territory or [for] anyone else.” He [al- 
Shafi‘T] also said: “And the skins of animals that the enemy owns are similar to 
dinars and dirhams, because they [Muslims] are allowed to eat from their meat, 
but they are not allowed to save their skins and water containers, and they should 
return them to the booty.” He [al-Shafi‘i] also said: “And if the permission for 
[eating] the food is specified, there is no permission for [taking] the skin of cattle 
or a container that has food, because the container is not food and the skin is not 


meat. Therefore, he should return the container, the [animal] skin, or the string 
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“i which he ties up his bag (wika’), and if he has already used it, he is 


ea ponsible] for its value. And if he benefits from it, he is responsible for 


[ 
[pa 


gecrease in value due to consumption, and [he must pay] the rent for such a 


ying] its equivalent until he returns it [in addition to] the amount of its 


commodity if such [a commodity] has any renting value.” He [al-Shafi‘t] said: “A 
[Muslim] man should neither load his animal nor put oil [taken from] enemy oils 
on its hair, and if he does that, he should return its value.” (Narrated to us by al- 


Rabi‘ from him.) 


[Section 31.2] 


They disagreed on the permission to use what is acquired from 
enemy properties whose destruction is forbidden, in case there 
is a need to [give these properties] to some Muslims and not 
others. 


Al-Awza‘l was asked about [the case of] a man who takes a weapon from 
the booty if he needs it and who then fights with it without the Imam’s 
permission. He replied: “He may fight with it if the people [Muslims] are in the 
midst of combat, then he should return it into their collected booty. He should not 
wait and not return it until the war has ended and subject [the weapon] to 
destruction and the breaking of its [sharp] edge because of its long use in enemy 
territory. The Messenger of God said: ‘Be aware of avoiding usury caused by 
unlawful booty: [this is] when you ride an animal until it becomes disabled before 
it is given to the collected booty, or to wear a shirt until it becomes old before it is 


put with the booty.’”!55 (Narrated to me by al-‘Abbas from his father from him.) 
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He [the father of al-‘Abbas] said: “He [al-Awza‘i] was asked about [the 
case of] a man who carries something from the spoils of war and benefits from it, 
and he wants to reach [the place] where the collected booty is but loses it: ‘Does 
he have to pay its value or should he give [only] the value of the amount from 
which he has benefited when he reaches the [the gathering place of the booty]?’ 
He replied: ‘He should ask God for forgiveness and should not do that again, and 
he should put the equivalent of that from which he has benefited in the collected 
booties.” 

It was narrated to me by Mu‘awiya from Abii Ishaq that he said: “I asked 
al-Awza‘l: ‘If a man’s horse is killed in combat, may he ride a horse [taken from] 
the spoils of war or should he fight [only] with a weapon or arrows and shoot with 
them?’ He replied: ‘If he is in the midst of combat and engagement, there is no 
harm if he does something like that.’ I asked: ‘Should the Imam give permission 
to take that [horse from the spoils of war]?’ He replied: ‘If he is in a state of 
necessity, he does not have to ask for permission from the Imam to do so because 
there is no harm on the one who is in a state of necessity. But during an attack on 
the enemy with lances, he should not take anything like that and the Imam should 
not give him permission to do so.’ I asked: ‘What if he rides the horse [taken from 
the spoils of war] in the midst [of combat] out of necessity, and it is killed while 
he is riding it? Should he be obliged to pay its value?’ He replied: ‘No.’ I asked: 
‘Should he pursue the enemy while riding the horse when the [enemy] people 
have already retreated?’ He replied: ‘No.’ I asked: ‘Shouldn’t it be considered a 
necessity to pursue the enemy while riding it when they are retreating?’ He 


replied: “No, but he should stay at his post and should not put to death an animal 
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that belongs to Muslims to pursue [the enemy], because the people [Muslims] are 
pursuing them and they can save him from doing so, unless he fears that if he 
does not follow the people, he will die.’ I asked: ‘What if he is riding his own 
horse, but he takes a sword or a lance from the spoils of war? Should he fight with 
it while riding his horse?’ He replied: ‘There is no harm [in doing that]. This is 
not like the horse.’ I asked: ‘What if he takes a horse from the spoils of war that is 
stronger than his own horse or a sword that is sharper than his own sword and 
fights with it in the midst of combat?’ He replied: ‘There is no harm [in doing 
that].’ I asked: “May a man wear a shirt taken from the spoils of war because of 
cold [weather]?’ He replied: ‘It is reprehensible to do so, unless he fears death and 
wears [the shirt] because this is a necessity.’ I asked: ‘If a man acquires fodder 
while he is with a detachment and he does not have a container to put the fodder 
in, and he needs the fodder and is afraid that if he does not [have the container], 
he will be stranded, may he take a container from the spoils of war with him to the 
army [camp]?’ He replied: ‘This is a necessity . . are 

“|. Breaks the firewood with it!*’ and then carries it and brings it to the 
army [camp] and he already has benefited from it?’ He [al-Awza‘i] replied: 
‘Everything such as this and the like, if you take it and benefit from it, and you 
want to take it to the army [camp] from the detachment, you should not benefit 
from it unless out of necessity, because if you benefit from it and then bring it to 
the collected booty, you have already benefited from part of the spoils of war. 
And if you want to benefit from anything from that at your post, and then you 
drop it and do not carry it to the collected booty, there is no harm [in doing so].’ I 


asked: ‘What if I am not carrying it myself, and someone else from among my 
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companions carries it to the collected booty?’ He replied: ‘If this is the case, yoy 
should not benefit from it until you know that it will not be carried way and it will 
be left.’ He [al-Awza‘t] was asked: ‘What if he carries it with him for a day or 
two, benefiting from it, then he drops it to avoid taking it to the collected booty 
and to avoid being [considered] as benefiting from part of the spoils of war?’ He 
replied: ‘I do not like for him to conspire to do such a thing.’ He was also asked: 
‘How about a man who takes a male [horse] from the herd to ride on in order to 
drive the herd or pursue another herd to bring [to the Muslim combatants]?’ He 
replied: ‘Does not he have with him an animal?’ It was said to him: ‘Yes, but he is 
protecting his animal.’ He [al-Awza‘i] said: “If he is doing that in order to look 
after the people in general, there is no harm in that. And if the Imam is present, he 
should ask him for permission.’ I [Abi Ishaq] asked: ‘Don’t you regard the 
detachment’s commander as an Imam?’ He replied: ‘Yes.’'*® It was said: ‘The 
people acquire a mill-stone. May they grind with it?’ He replied: ‘There is no 
harm [in doing that], but if they want to carry it to the collected booty, they should 
not do that except [out of] necessity. Then, they should put into the collected 
booty the amount from which they have benefited.’ It was said: “What if they 
come with it to the Territory of Islam, and its value in the enemy territory was 
five dirhams while its value [in the Territory of Islam] is two dirhams?’ He 
replied: ‘They should pay its value as five dirhams.’” 

Al-Thawri was asked about [the case of] people who need animals or 
weapons from the booty which they have acquired. He replied: “I prefer that they 
ask the Imam for permission: But if they do not ask for permission, there is no 


harm [in doing so]. They [may] ride [the animals] and fight [with the weapons].” 
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(Narrated to us by Abi Kurayb who said: “Narrated to us by Waki‘ from him.”) 
Mu‘awiya narrated to me from Abii Ishaq that he said: “I asked Sufyan [al- 
Thawti] about a man whose animal is killed [in battle] or his weapon is broken, 
and he fights riding an animal or with a weapon taken from the booty. He replied: 
‘If it is [done] out of necessity, there is no harm [in doing that].’” 

Al-Shafi‘l said: “What al-Awza‘T said is according to the sunna and 
correct reasoning, because such a [thing] is permitted out of necessity, and if the 
necessity ends, it is no longer permitted.” (Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “If Muslims acquire booty from the 
enemy people, and if there are weapons or animals in the booty and a man needs 
to ride [an animal] or to take from the weapons in order to strengthen himself over 
the polytheists, he may take that. But when the war ends, it should be given back 
to the booty and divided among Muslims. This is to empower the Muslims over 
the enemy and [therefore] there is no harm in doing that.” ([Narrated to me by] al- 
Lu’lu’l from them.) 

Abi Thawr said: “If people need weapons and animals from the booty 
with which to fight, they may take them during the time that they need them 
before the booty is divided up. If they do not need them anymore, they should 
return them back to the booty to be divided. And if they are in [a state] of fear, 
they may [keep] using them until they leave the Territory of War or until they feel 
safe. And God knows best. They may do that with the permission of the Imam or 
without. There is no harm on them for doing that. It is the obligation of the Imam 
if he sees that they need such a thing. If they need, they may take what he [the 
Imam] is obliged to give them. And God knows best.” 
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[Section 32] 


They [Muslim jurists] agreed unanimously that it is forbidden 
for Muslims if they gain enemy property, whether money or 
oods, and they take it to the Territory of Islam or to a place 
where they feel secure from an enemy counter-attack, that they 
destroy it by burning or destroy it with any type of mischief. 


[Section 32.1] 


They disagreed on the permission to destroy that [enemy 
property] or burn it before gaining it and before overcoming 


the enemy. 


Malik said: “I do not see any harm in burning palm trees and destroying 


what has been built in enemy territory. God said: 


Whether ye cut down (O ye Muslims!) the tender palm trees, or ye 
left them standing on their roots, it was by leave of Allah, and in 
order that He might cover with shame the rebellious transgressors. 


[Qur’an, 59:5] 
There is no harm in putting to death the animals that empower them [the enemy 
combatants] to fight the Muslims in enemy territory. As for the cattle used for 
food consumption, I do not think their hack-tendons should be cut; [rather,] they 
should not be touched.” (Narrated to me by Yinus from Ibn Wahb from him.) 
Yiinus narrated to me from Ashhab that he said: “Malik was asked about burning 
the houses and trees of the Byzantines. He replied: ‘I do not see any harm [in 
doing that]. The Messenger of God cut down palm trees.’ He was asked: ‘Should 


their beehives be burnt?’ He replied: ‘Their beehives and trees should not be 
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burnt.’ He also said: ‘Follow the hadiths.’ He was asked: ‘Do you think that their 
pigs should be killed?’ He replied: ‘Yes.’” 

Al-Awza‘l said: “Abi Bakr al- Siddiq forbade [Muslims] to cut down a 
fruit-bearing tree or to destroy what has been built. The Imams of the Muslims 
after him did the same and their religious scholars thought the same, and I do not 
know of anyone who doubts that Abu Bakr and his companions were more 
knowledgeable in interpreting the meaning of this Qur’anic verse than Abi 
Hanifa, meaning God’s saying, 


Whether ye cut down (O ye Muslims!) the tender palm trees, or ye 
left them standing on their roots...” 


(Narrated to me by Al-‘Abbas from his father from him.) Mu‘awiya narrated to 
me from Abii Ishaq that he said: “I asked al-Awza‘i and he replied: ‘I dislike 
destroying villages, churches, and trees.” He also said: ‘There is no harm in 
burning down a fortress, when Muslims conquer it, including what is inside it 
from food, a church, or a house.’ I asked: ‘What do you think about burning down 
their lodging places from outside [the fortress]?’ He replied: ‘It is their fortress. | 
do not see any harm [in doing that].” He was asked: ‘What if the Imam affirms 
that the people should leave [the camp] to cut down trees or destroy what has 
been built?’ He replied: ‘If a man can turn away from them, he should do that. 
Otherwise, let him cut down only non fruit-bearing trees.’ He also was asked: 
‘What do you think if he [the Imam] sends out people to cut down trees or destroy 
what has been built, and also he sends along with them a man to look for fodder 
and he does not help them in that?’ He replied: ‘He should not go out [with them], 


because they are going out to commit mischief in the land.’ !*? I asked: ‘Should he 
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preak their [the enemy people] mill-stone or injure their eyes so that they cannot 
grind with their mill-stone?’ He replied: ‘No.’ I asked: ‘Should their canal be 
demolished to cut the water off from them?’ He replied: ‘No, unless the 
[Muslims] want to besiege them.’ I said: ‘If there is iron on the mill-stone and 
they [Muslims] want to take it, should [the iron] be taken from it? He replied: 
‘There is no harm [in doing that].’ I asked: ‘What if the people approach the 
fortress and besiege its people, and they slaughter cows and sheep in their water 
to contaminate their water?’ He replied: ‘If they [the Muslims] intend to eat from 
what they have slaughtered, there is no harm [in doing that]. Otherwise, I perceive 
this [action] only to be mischief. I do not like it if they conspire against their 
enemy by [doing] what is prohibited.’ I asked: ‘What if the enemy [might intend 
to] burn the pasture [needed by] a summer military expedition, and so we cut 
some of their trees and destroy some of their villages so that they cannot burn the 
pasture?’ He replied: ‘[I prefer] that [only] some of the houses be destroyed, but I 
do not like [cutting down] trees.’ I asked: ‘What if we [need] to reside in their 
houses during the time of snow and cold, and we need firewood, so we destroy 
some of their houses and doors and some of the logs that they benefit from?’ He 
replied: ‘There is no harm [in doing] that, and they may cook and grill.’ I asked: 
‘Should their intoxicating drinks be poured out, and should they break their jars 
and tear their skin receptacles?’ He replied: ‘As for the jars, I dislike [doing] that 
because they are [also] used as containers for wheat and portions of animal butter. 
As for the skin receptacles, none of them should be torn apart.’ I asked: ‘What if 
we find honey, and we carry what we need from it and dump the rest?’ He 


replied: ‘No, this is mischief.’ I asked: ‘Should their crosses in their houses and 
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churches be broken and [also] their idols?’ He replied: ‘There is no harm [in 
doing that].’ I asked: ‘What if we find containers that have food and wheat, and 
we do not want to carry with us [the food] but only carry the containers to the 
collected booty?’ He replied: ‘Spread the wheat and food aside and take the 
containers if you want, but do not commit mischief.’ I asked: ‘What if Muslims 
approach a fortress and they cut down fruit-bearing trees around it and burn down 
houses so that they establish a place to fight in?’ He replied: ‘There is no harm [in 
doing that]. This is a necessity.’ I asked: ‘Should they [Muslims] cut down fruit- 
bearing trees on the road so that the enemy will think that they are taking extra 
[space] on the road [to expand it], and they do not expand it but expand another 
one?’ He replied: ‘As for this [action], I do not like it. Cutting down all trees is 
permitted only if the road is narrow, and if they fear that the enemy might catch 
them and they would not be able to bear [the enemy’s power].’ He [al-Awza‘j] 
also said: ‘If they [the Muslims] do not fear [the enemy’s power], they should 
endure its [the road] narrowness.’ I asked: ‘We come to their [the enemy] crop in 
their country, and we let our animals pasture in it and eat from it and ruin [some 
of it]. Then a man wants to keep his animal leashed [for a while], so he cuts for it 
from the crop to eat and it eats [from the crop]. Do you fear that this might be 
[considered] mischief?’ He replied: ‘I do not know of such [judgment]. The 
burning of crop and pasture is disliked.’ I asked: ‘What do you think if Muslims 
come to an enemy fortress and around it there is food collected outside the 
fortress, and this food [provides] strength for them [enemy]. They come out and 
take from it and then return to the fortress?’ He replied: ‘If it is an incursion, they 


[Muslims] should not burn it, but if they want to besiege them and they are able to 
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collect it for themselves and prevent them [the enemy] from taking it, they should 
do that and not burn it.’ I asked: ‘What if they [the Muslims] leave? Should they 
leave it [there]?’ He replied: ‘Yes.’ I asked: ‘[What if] the Muslims do not need it, 
but it is strengthening the enemy?’ He said: ‘They should not [burn it] unless they 
cannot collect it for themselves, and if they want to besiege them, there is no harm 
if they burn it if it is strengthening their enemy.’ I asked: ‘May a man cut from 
fruit-bearing trees a branch, a trunk, or a stick for an ax?’ He replied: ‘There is no 
harm [in doing that].’ He [al-Awza‘t] was asked: ‘May he cut down a fruit- 
bearing tree [to use] for a tent if he does not find another [non fruit-bearing tree]?’ 
He disliked that and said: ‘Trees are abundant.’ I asked: ‘What do you think about 
the things that they acquire which they cannot carry, such as a sword, a shield, or 
a lance? Should [these] be broken?’ He replied: ‘Yes.’ I asked: ‘How about the 
silk that he [enemy person] uses to make a garment? Should it be burnt?’!® He 
replied: ‘Yes.’ I asked: ‘Should everything with which he [the enemy person] is 
strengthened be broken and burnt?’ He replied: ‘Yes, if it cannot be carried.’ I 
asked: ‘How about shoes?’ He replied: ‘He may burn them or leave them.’ 

“He [al-Awza‘i] was asked: ‘If people in a fortress are besieged [by 
Muslims], may water be cut off from them?’ He replied: ‘Yes.’ I asked: ‘What if 
they cannot cut off [the water], and they [enemy] have a large container? Should 
blood and rotten [meat] be thrown in it to contaminate it?’ He replied: ‘There is 
no harm [in doing that]. Look for ways to destroy your enemy in any way that you 
can, and when they are in your hands, you should not do to them [what you do 
before capturing them].’ He was asked: ‘What if Muslim captives are inside it [the 


fortress]?’ He replied: ‘There is no harm on the captives who, out of necessity, 
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drink their water that has rotten [meat] and blood in it.’ He was asked: ‘Should we 
cut off the water from them, even though inside the fortress are Muslim captives 
and the latter asked [the Muslims] not to do so because they would die?’ He 
replied: ‘They should not refrain from making jihdd against their enemy by any 
means with which they hope that God may help them to win over them [the 
enemy], whether out of fear or something else that God might not inflict upon the 
captives. God might save them from their hands and [deliver them] to their 
brothers. And if [Muslim captives] appear to them [the Muslims] and ask them to 
let water flow because they are suffering from weakness and thirst, they should 
pass it to them.’ He was asked: ‘What do you think if the enemy says to them [the 
Muslim combatants]: “Either you leave us or we will behead your captives,” and 
the [Muslim] captives ask them [the Muslim combatants] to go away so that they 
will not be beheaded?’ He replied: ‘Those [enemy people] are weak. I wish that 
they would behead any Muslim captive in their hand!’ I asked: ‘What if Muslims 
acquire enemy intoxicating drinks and pigs, and they [the enemy people] say: ’Do 
not ruin our drinks and do not slay our pigs and we will give you such and such.” 
Do you see that as a price for [buying] the pigs and intoxicating drinks?’ He 
replied: ‘I do not see any harm [in doing] that.’ I asked: ‘What if Muslim captives 
are in the hands of the enemy and the Muslims want to ransom them, and they 
[the enemy people] say, “We do not ransom [anyone] except with such and such 
[amount] of intoxicating drinks”?’ He replied: ‘I do not see any harm in [doing 


that]. They should buy them intoxicating drinks and ransom them. This is a 
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necessity. 
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Al-Thawri was asked about ruining what has been built and cutting down 
trees in enemy territory. He replied: ‘Were it not for the tradition that has come to 
ys on this, we would not see any harm [in doing that]. (It was narrated to me from 
Mu‘awiya from Abi Ishaq from him.) He [Abii Ishaq] said: “I asked him [al- 
Thawri] about breaking their idols and crosses, demolishing their fortresses, and 
spilling their intoxicating drinks. He did not see any harm in [doing] that.”” 

Al-Shafi‘i said: “Whatever the enemy [possesses] that has no soul, there is 
no harm if Muslims burn it and destroy it in any way [they can], because it does 
not feel pain. That which can endure pain are those creatures who have souls that 
can feel pain. The Prophet destroyed the properties of the Bani al-Nadir and 
burned them down, and also cut down the grape vines of Ta’if.'°’ This was the 
last expedition in which he engaged in battle.” He [al-Shafi‘i] also said: ’Putting 
to death those that possess souls might be permitted in two ways: one of them is 
to put to death that which causes harm because of its harm, and [the other] is [to 
put to death] that which is used for food consumption for the benefit of eating. It 
is forbidden to inflict pain on a soul that is not harmful to him [a Muslim] without 
the benefit of food consumption. Thus, if we slaughter the polytheists’ sheep in a 
situation that would not lead us to eat their meat, it would be a slaying without 
benefit, and they [the enemy people] would gain strength [from using] their skins 
and [consuming] their meat. Therefore, we would not be safe, while the 
polytheists would be strengthened if we slaughtered them [their animals].” 
(Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “Abi Bakr’s saying, ‘Do not ruin 


what has been built, do not burn palm trees, and do not cut down fruit-bearing 
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trees’ [is applied] when their [enemy people] territory has be conquered and 
controlled [by Muslims] and it has fallen into their hands. They [the Muslims] 
should not do any such actions because it has become a spoil of war for Muslims, 
But if the [Muslim] army combatants do not have the power to reside in that 
territory and they are not able to appoint a leader over it, and they cannot acquire 
it so that it becomes theirs, then they should burn their fortresses, cities, and 
churches, and destroy their palm trees and [other] trees and burn them down. And 
whatever of their animals and cattle they acquire and cannot take out [to the 
Territory of Islam], they should slaughter and burn them.” ([Narrated to be by al- 
Lu’lu’T] from them.) 

Abii Thawr said: “He [the Muslim] should not put to death their cattle, 
burn their palm trees and crops, slay their animals, nor ruin any of their 
properties, unless if he does any of this, it would help to make them [the enemy 
people] come out [of the fortress]. And he should not put to death any of [their] 
animals; rather, he should take with him [from these animals] what he is able to, 
and what he cannot take with him, he should leave alone. This is because the 


Prophet forbade putting to death any animals who can be subjected to pain.” 


[Section 32.2] 


They disagreed on the permission to ruin the spoils from the 
enemy’s clothes and properties that Muslims gain if the enemy 
counter-attacks them in their [enemy] territory before the 
division of the booty and they [the Muslims] are not able to 
save the [spoils], or they have overcome the enemy but they 


cannot take out some of what they have acquired from [the 
enemy]. 


. 








Zor 


alik was asked about animals and cows in enemy territory. “Should they 


M 
ne bo cked [in order to disable them and then put them to death]?” Malik replied: 
«4 do not see any harm in them hocking [the animals] if the Muslims fear that the 
enemy might gain power over the Muslims.” He was asked: “What do you think if 
[people] escape and leave a lot of food and fodder that Muslims do not 


the enemy 
need?” He replied: “I do not see any harm in burning that, because this would 
humiliate them and anger them.” Then Malik read God’s saying, 

_.. or trod paths to raise the ire of the Unbelievers. [Qur’an, 9:120] 
[Malik said]: “Would not they [the enemy], if subjected to this, be angered?” 
Then Malik read [the verse], 


Whether ye cut down (O ye Muslims!) the tender palm trees, or ye 
left them standing on their roots, it was by leave of Allah, and in 
order that He might cover with shame the rebellious transgressors.” 


(Qur’an, 59:5) 

Malik said: “The tender palm tree [mentioned in the verse] is one that does not 
carry the kind of dates called ‘ajwa.” (Narrated to me by Yunus from Ibn Wahb 
from him.) 

Al-Awza‘l was asked about [the case] in which Muslims acquire sheep or 
animals, and they are not able to take them out to the Territory of Islam. He 
replied: “Abii Bakr al- Siddiq forbade putting to death any animal except for food 
consumption, and Muslim Imams and their community followed this [instruction]; 
their [Muslim] scholars used to dislike it if a man slaughtered a sheep or a cow to 
get its skin or to eat a little from it and leave most of it. ‘Umar b. al-Khattab used 
'0 say: ‘Who is for us like Abii Bakr to follow his instruction]?’ It has reached us 


[ftom earlier authorities] that whoever puts to death bees, he will loose a quarter 
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of his reward; and whoever puts to death a horse, he will loose a quarter of his 
reward; and whoever does not help his companion, he will loose a quarter of his 
reward; and whoever disobeys his Imam, he will loose all of his reward,” 
(Narrated to me by al-‘Abbas from his father from him.) 

He [the father of al-‘ Abbas] said: “I asked him [al-Awza‘T] about [the case 
of] a man who takes something from the spoils of war and he wants to take it to 
the collected booty, and then he prefers to drop it and he drops it whether out of 
necessity or not: ‘May he do that? Is it incumbent on him not to drop it if he has 
carried it except out of necessity?’ He replied: ‘If he carries it, he should not drop 
it except out of necessity.’” He [the father of al-‘Abbas] said: “He [al-Awza‘i] 
was asked about people [Muslims] who acquire a woman and an infant boy with 
her, whether suckling or not, and they cannot carry him with his mother: ‘Should 
they carry his mother and drop the boy?’ He replied: ‘Both of them should be 
carried, but if they [woman and her child] cannot bear [the travel], both of them 
should be left behind.’” He [the father of al-‘Abbds] said: “He [al-Awza‘i] was 
asked about [the case of] people who are in a detachment and they acquire a 
woman, but she cannot travel with them and they do not have a carrier for her. 
And they fear that if they leave her alone that she would tell on them. Or similarly 
[the captive may be] a boy who has not yet reached puberty or an old man. He 
replied: ‘Anyone who is forbidden to be put to death should not be slain based on 
hearsay.”” 

Al-Thawri said: “If you acquire a woman, a boy, or an old man and you 
cannot carry them, they should be left behind and not put to death.” (It was 
narrated to me from Mu‘awiya from [Abii Ishaq] al- Fazari from him.) 
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Al-Shafi‘T said: “There is no harm in burning what does not have a soul.” 
He [also] said: “If we besiege them and we acquire horses from them, or we try to 
push the horses away from them and they [the horses] return to us, or if we 
engage in battle and the [horses] are in our hands, or we fear defeat and the 
[horses] are in our hands, and we do not have a need to ride them but we want to 
take them as booty, or we have a need to ride them, or there are cattle with them 
or bees or anything that has a soul [taken] from their properties which is permitted 
for Muslims to acquire for food consumption, [in such cases] it is forbidden to put 
to death any of it or kill it in any shape or form unless we slaughter it [for the 
reason of food consumption].” (Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “If there are, among what Muslims 
acquire as booty, mounts, she-camels, and sheep, they should be herded with them 
to the Territory of Islam. And if they are unable to herd them, they should 
slaughter the she-camels, sheep, and mounts and [then] burn them with fire so that 
the enemy people cannot benefit from them. They [the Muslims] should not hock 
them, because this is mutilation and the Prophet forbade mutilation. And if there 
are, among the acquired booty, weapons, goods, and many utensils, and they do 
not have enough carrying animals to carry all that on them, they should burn all 
that with fire and not leave it for the enemy people to benefit from. The same 
[should be done] regarding whatever spoils Muslims acquire from their goods and 
weapons in the Territory of War. They [Muslims] should not hock the animals [in 


the spoil] because that is mutilation.” ({[Narrated by] al-Lu’lu’i from them.) 


Sea 
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_ [Section 33] 


They [Muslim Jurists] agreed unanimously that whoever from 
the military’s men is able to carry [an item of] enemy property 
may leave it behind and not take it to the collected booty, 
whether this happens before overcoming the enemy or after. 
And whoever takes anything that is forbidden for him to take 
without [the rest of] the army should bring it to the collected 
booty, and he is not permitted to throw it away after taking it if 
he [originally intended] to take it to the collected booty. 


They also agreed unanimously that it is forbidden for anyone 
from the military who is able to take [anything] from their 
[enemy people’s] ready cash after overcoming them, to hide it 
from the rest of the army, and that he should give it to the 
collected booty, and that this [retaining the money] is 
[considered] unlawful booty about which God has said: 
“Whoever gets unlawful booty, he will come with what he 
unlawfully acquired on the Resurrection Day.” 


They also agreed unanimously that the rule concerning goods 
that someone from the Muslim army takes from their 
properties is the same as the rule concerning ready cash, 
[whether] dindrs or dirhams, if what he takes has a value and 
significance, and it is not eaten, drunk, or used for fodder. 


[Section 33.1] 


Muslim jurists disagreed on the trivial thing that has only a 
small value. 


Malik was asked about taking a needle: “Is this considered unlawful 
booty?” He replied: “If he benefits [from taking it], I do see that as trivial.” 
(Narrated to me by Yiinus from Ibn Wahb from him). He [Malik] was asked about 


people who go in a raid and they acquire booties, then they throw away things, 
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such as a food container and the like from the goods, and they leave them behind. 
Then a [Muslim] man takes [such a] thing. “Do you think that it is his [to keep]?” 
Malik replied: “Anything that is not profitable and is not intended for sale which 
they leave behind, there is no harm that incurs on the one who takes it, and I do 
not hold that there is a one-fifth share in it. And God knows best what is in the 
hearts of all creation.” 

Al-Awza‘i was asked about goods in the land of the Byzantines when they 
[Muslims] cannot carry them [with them]. “May a man take it?” He replied: “He 
should make it lawful at least [by giving] one share that he puts in the collected 
booties.” (Narrated to me by al-‘Abbias from his father from him.) It was narrated 
to me by Mu‘awiya from Abu Ishaq that he said, “I asked al-Awza‘t: ‘What do 
you think about what people acquire in the enemy’s country that is not food, 
drink, seasoning, or fodder? Should everything be given to the collected booty?’ 
He replied: ‘Yes.’ I [Abii Ishaq] asked: ‘What if it does not have a value and the 
administrators who are charged with dividing the booty refuse to accept it from 
him, and another man wants to benefit from it?’ He replied: ‘If it is from what the 
enemy [people] acquire [in their homes], I prefer that he make it lawful [by 
paying] something. But if it is from what they do not acquire in their homes, such 
as trees, stones, arrows used for gambling, a sharpening stone, or medicines, then 
if any of these do not have a value, anyone who wants to take it may do so. And if 
it does not have a value when he carries it and then he repairs it and it becomes 
valuable, it should still be his, and he should not be accounted for [having] it.’”” 

Al-Thawri was asked about that, and he replied: “If he comes with it to the 


Territory of Islam and it has a value, he should put it with the collected booty 
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even if it had no value in the enemy country.” He [also] said: “If it has no value 
until he carries it and repairs it, he should be given [a share] that is equivalent to 
his work on it, and the rest of it should be [put] with the collected booty.” (It was 
narrated to me from Mu‘awiya from Abi Ishaq from him.) 

Al-Shafi‘T said: “A small amount of unlawful booty and a large amount 
are forbidden.” He corroborated his view with a tradition on the authority of 
‘Abdullah b. ‘Amr from the Prophet that he said: “If you pull an arrow beside you 
[and take it] in the enemy country, you do not have more right to it than your 


brother.”'®* (Narrated to us from al-Rabi‘ from him.) 


[Section 33.2] 


They disagreed on the spoil of a slain [enemy combatant] taken 

by the one who put him to death. Is it lawful for him [to take] 

or not? 

Malik b. Anas was asked about [the case of] a [Muslim] man who puts to 
death a man from the enemy. “Does he have [the right] to take his spoil without 
the Imém’s permission?” He replied: “It does not belong to anyone except with 
the Imam’s [permission]. And it is not for the Imam [to give permission] except 
as an independent opinion. It has not reached us that the Messenger of God 
instituted this [practice] and ordered following it after [the battle of] Hunayn. 
Therefore, this is an old commandment, and no one has a tradition to say about it. 
And it has not reached us that the Messenger of God said this or practiced it after 
the day of Hunayn. Then Abii Bakr came after the Messenger of God and sent 


armies [to battles], and it has not reached us that he practiced that. Then came 
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‘Umar b. Al-Khattab, and again it has not reached us that he practiced that.” 
(Narrated to us by Yiinus from Ibn Wahb from him.) 

Al-Awza‘l said: “The practice of the Messenger of God used to be, in 
relation to the one who puts to death a disbeliever, that he has the right to take his 
spoil. And Muslim Imams have practiced that since his [time] until this day.” 
(Narrated to me by al-‘Abbas from his father from him.) He [the father of al- 
‘Abbas] said: “He [al-Awza‘i] was asked about [the case of] a man who puts to 
death a disbeliever: ‘May he take his spoil with his Imam’s permission?’ He 
replied: ‘He should not take any of his spoils except with his Imam’s 
permission.’” He [the father of al-‘ Abbas] said: ““He [al-Awza‘i] was asked about 
[taking] the spoil [of a slain enemy combatant]: ‘What is the consensus regarding 
it? Should the one-fifth share be [taken] from it or not?’ He replied: ‘It has 
reached us that ‘Umar b. al-Khattab ordered that the one-fifth share [be taken] 
from the spoil of [a slain enemy combatant].’” 

He [the father of al-’ Abbas] said: “He [al-Awza‘1] was asked about [the 
case of] a man who duels with a disbeliever and the disbeliever’s rope of his bow 
is in his hand. Then the Muslim puts him to death: ‘May he [the Muslim] have his 
bow with [the rest of] his spoil?’ He replied: ‘His bow is not part of the spoil if he 
[the Muslim] puts him to death and the [disbeliever] leaves it [aside] during the 
fight.”” Mu‘awiya narrated to me from Abii Ishaq that he said: “I asked al- 
Awza‘t: ‘Should taking the spoil be for the one who puts to death [the enemy 
person] even if it is not in a dual?’ He replied: ‘Yes, whoever puts to death [an 
enemy combatant] should have the right to take his spoil’. . .'°? He said: ‘No, ifhe 


does not face him with a weapon.’ I [Abii Ishaq] asked: ‘What if he takes him 
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captive then puts him to death?’ He replied: ‘His spoil should not be for him.’ I 
asked: ‘What if he attacks a disbeliever and holds him by his neck, and then 
another [Muslim] comes and puts him to death?’ He replied: ‘His spoil should be 
only for the one who holds him by his neck.’ He [al-Awza‘i] said: ‘If a disbeliever 
pierces the body of a Muslim with a lance and throws him on the ground, then the 
Muslim stands up and the disbeliever dismounts from his animal and engages in 
fighting with him, and it is feared that he [the disbeliever] will overcome [the 
Muslim], then a [Muslim] man comes and puts him to death,’ [in such a case,] he 
[al-Awza‘i] said: “His spoil should be for the one who kept [fighting] him.’ He 
[al-Awza‘1] was asked: ‘What if a man captures a disbeliever, then he brings him 
to the Imam, and the Imam puts him to death?’ He replied: ‘He should not have 
his spoil.’ I [Abii Ishaq] asked him: ‘A man duels with an infidel, then the infidel 
puts some of his weapons on the ground and fights [the Muslim]. Then the 
Muslim puts him to death. Should he [the Muslim] get what [the disbeliever] put 
on the ground from among his weapons with [the rest of] his spoil?’ He replied: 
‘No, except what was on him.’ I asked: ‘[What if] a man duels with a disbeliever 
and he hits him and throws him on the ground, and then he captures him wounded 
and takes him with him to the Imam, but he dies in his hand before reaching the 
Imam?’ He replied: ‘He should not have his spoil, unless he puts him to death and 
he dies on the spot.’ I asked: ‘What kind of spoil [in such a case] is permitted?’ 
He replied: ‘His horse that he rode while fighting him and his weapon with its 
case.’ | asked: ‘What if a bag that contains money was on him?’ He replied: ‘He 
should not have the bag that contains money.’ He also said: ‘If he fights him 


while riding his horse and then he [the Muslim] dismounts from it and fights him 
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while the leading rope of [the disbeliever’s] horse is in his [the Muslim’s] hand 
and he puts him to death, he should not get his horse.’ I asked: “Unless he [the 
Muslim] throws him off his horse to the ground with a stab or a hit?’ He replied: 
‘Yes, if [the Muslim] pierces his body with a lance while riding his horse, and he 
[the disbeliever] is thrown off his horse or he dismounts after he [the Muslim] 
pierces his body with a lance, and he [the Muslim] continues fighting him and 
puts him to death, his animal should be for him with [the rest of] his spoil.’ He 
also said: ‘If the disbeliever fights with him while on the ground and the Muslim 
pierces his body with a lance, then the disbeliever rides his horse and then another 
[Muslim] reaches him and puts him to death, the spoil of the disbeliever should be 
for the one who first attacked him with the lance, and his horse should be for the 
one who put him to death while riding on it. And if he duels with a disbeliever 
and the latter’s horse slips and throws him off, then another [Muslim] puts him to 
death, his spoil should be for the one who puts him to death, i.e. if he actually 
fights with him.’ I asked: ‘What if a man duels with a disbeliever and puts him to 
death and takes his spoil, and it was the first booty to be acquired, should that be 
considered spoil [assigned by the Imam] (naff), and therefore he would not give 
him this spoil? He replied: ‘He [the Imam] should give him his spoil.’ It was said 
[to him]: ‘[What if] a man duels with a disbeliever, and then another [Muslim] 
comes and puts him to death?’ He replied: ‘This is not right, and the spoil should 
not be for any of them, but it should be among the booty.’ It was said to him: 
‘(What if] a man attacks a horse carrying [an enemy person] and puts him to 
death, and he [finds out] later that she is a woman?’ He replied: ‘If she faced him 


with a weapon, he should get her spoil. And a boy is the same: if he fights and is 
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put to death, his spoil should be for the one who puts him to death.’ I asked: 
‘(What if] a man shoots his arrow at a disbeliever while he is inside a fortress or 
on the [army] line and puts him to death? Should he get his spoil?’ He replied: 
‘No, unless he duels with him and shoots at him with an arrow or a stone, or aims 
his lance at him and puts him to death. [In such a case], he should get his spoil. 
He [al-Awza‘I] was asked: ‘[What if] a man duels with a disbeliever and puts him 
to death, but he [the Muslim] cannot get his spoil before he is also put to death?’ 
He replied: ‘His spoil should be paid to his heirs.’ It was said: ‘A mu ‘Ghad puts to 
death a disbeliever. Should his spoil be given to him?’ He replied: ‘Yes.’ I asked: 
‘A slave or a worker puts to death [an enemy combatant]. Should he get the 
spoil?’ He replied: ‘No, but if the Imam wills, he may give him [a share].’ He was 
asked: [What if] a disbeliever is chased by people, and they corner him in a cave 
that has no passage [of escape] and one of them puts him to death?’ He replied: 
‘His spoil should be for the one who puts him to death.’ He was asked: ‘A man 
duels with a disbeliever who has a woman with him, and he puts him to death. 
Should the woman be included with his spoil?’ He replied: ‘No.’ It was said: ‘A 
man duels with a disbeliever, and he [the Muslim] hits him and throws him [off 
his horse] and thinks that he has put him to death. And while he is taking his 
spoil, the disbeliever jumps up and escapes. What should he do with the spoil that 
he takes? He replied: ‘He should put it with the [designated] spoils of war.’ I 
asked: ‘What do you think if a man leaves behind the spoil of the enemy person 
that he has put to death or the spoil that is given to him by the Imam which he 
does not take?’ He replied: ‘He is doing a righteous deed, but if he takes it, he 


takes it lawfully.’ I asked: ‘If the Imam wills, may he allow the one who puts to 
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death [an enemy combatant] to take his spoil, or if he [the Imam] wills, may he 
not allow him to take the spoil?’ He replied: ‘No, [a man’s] spoil is for the one 
who puts [him] to death.’ I asked: ‘If the one who puts to death [an enemy] fears 
that the Imam will not [allow] him to take the spoil, and he is able to take it 
secretly, may he take it?’ He replied: ‘No, this is a transgression. He should not 
take it without his [the Imam’s] permission.” It was said: ‘[Should] their [enemy 
combatants’] slain [people] be [divested of their clothes] until they are left 
naked?’ He replied: ‘May God not [expose] their private parts [to Muslims], and it 
would be better if something was left to cover them.’” Al-‘Abbas narrated to us 
from his father that he said: “Al-Awza‘i was asked: ‘Was there any spoil for those 
who put to death [enemy combatants] on the day of maghar when [the raid] was 
[dependent on] the strength of all the people?’ He replied: ‘There was no spoil in 
what you have mentioned.’” 

Al-Thawrt was asked about [the case] of a Muslim who attacks a 
disbeliever and the latter surrenders to him, and then he puts him to death. He 
replied: “I think that he may take his spoil, i.e. if he duels with him.“ (Narrated to 
me by Mu‘4wiya from Abi Ishaq from him.) It was said to him: “Should [all] the 
spoil of their slain [combatants] be taken until they are left naked?” He replied: “I 
dislike leaving them naked.” 

Al-Shafi‘l said: “The spoil [of an enemy combatant] is for the one who 
puts [him] to death when facing [the enemy] in war, whether dueling or not, 
whether stated by the Imam or not. This is the ruling of the Messenger of God and 
the ruling of those who instated it. The Prophet said so on the day of Hunayn and 


on other days of battles, and the Imams after him said [the same].” He [also] said: 
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«What I do not doubt is that the spoil should be given to the one who puts to death 
(a polytheist] while the polytheist is facing [the Muslims] and the war is still 
waging and the polytheists are fighting.” He said: “And if a group of [Muslim 
combatants] participate together in putting a man to death, his spoil should be 
divided among them. And if a [Muslim] man strikes a man with a strike the like 
of which does not make [a person] live, or a strike the like of which [a person] 
becomes disabled, such as if he cuts off his hands and feet, and then another 
[Muslim] puts him to death, the spoil should be for the one who cuts off the hands 
and the feet because he puts him in a state in which he cannot prevent [anyone] 
from taking his spoil nor can he prevent [Muslims] from attacking him. And if he 
[the Muslim] strikes him and there still remains in him the ability to defend 
himself, and then another [Muslim] puts him to death, the spoil should be for the 
latter. The spoil is for the one who puts him into a state in which he cannot defend 
himself. The spoil that the one who puts [an enemy combatant] to death gets is 
every garment that he wears, every weapon he carries with its case, and his horse 
if he is riding or handling one. But if it [the horse] is away from him or with 
someone else, it is not [considered] his. His spoil is what he [the Muslim 
combatant] takes from his hands or from what is on his body or beneath it. And if 
his spoil includes a gold bracelet, a ring, a crown, or a sword case that is valuable, 
and if someone thinks that since this is on him, it should be [considered] part of 
his spoil, it is a [legitimate] point of view. And if he says that this is not war 
equipment and that he may take [only] the spoil of a slain [enemy combatant] that 
is [considered] his weapon, it is another [legitimate] point of view.” He [al- 


Shafi‘l] said: “There is no one-fifth (share) in the spoil [of a slain enemy 
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combatant], because the Prophet said: ‘Whoever puts to death [an enemy 
combatant] should get his spoil.’'™ He did not exclude a little amount of spoil or a 
large amount.” (Narrated to us by al-Rabi* from him.) 

Abii Hanifa and his companions said: “The assigned extra spoil [should be 
given] before the booty [is divided]. Thus, the Imam should not dedicate extra 
spoil [to anyone] from the booty after it falls in the hands of Muslims. But if he 
wants to dedicate extra spoil [for someone], he should say before they collect the 
booty: ‘Whoever acquires a captive should get his spoil,’ or say: ‘Whoever puts to 
death [an enemy combatant] should get his spoil.’” They [also] said: “If a man 
puts to death a polytheist and takes his spoil, the Imam should not give it to him 
as a dedicated extra spoil because [in such a case] it becomes part of the booty.” 
({This is} the narration of al-Lu’lu’I from them.) 

Abi Thawr said: ‘If a [Muslim] man puts to death a man from the enemy 
people, he should get his spoil and there should be no one-fifth share in it. This is 
because the Prophet said: ‘Whoever puts to death an [enemy combatant] should 
get the spoil,’ and he did not mention after that a one-fifth share. Thus, whoever 
puts [an enemy] to death in a duel, in a battle when [combatants are] facing each 
other, or after the [enemy] people are defeated, he should get the spoil. This is 
because the Prophet said: ‘Whoever puts to death an [enemy combatant] should 
get the spoil,’ and he did not say whether facing [the enemy] or chasing [them] or 
in a duel.” 

“Umar b. al-Khattab took a one-fifth share from the spoil [collected by] al- 
Bara’ b. Malik. (Narrated to us by Abii Kurayb, saying, “Waki‘ narrated to us 
from Sufyan from Hisham from Ibn Sirin that he said: ‘Al-Bara’ b. Malik dueled 
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with the brother of Anas b. Malik, Murzuban al-Zara, and he put him to death and 
then came with his spoil, and its value was thirty thousand.’ ‘Umar b. al-Khattab 
said: ‘We have not taken a one-fifth share from the spoils, but this is a property of 
great value,’ and he took a one-fifth share from it. This was the first spoil from 
which a one-fifth share was taken in the Islamic [era].’”)!® Ibn ‘Abbas said: “The 
spoil [of a slain enemy combatant] is part of the extra spoil [given by the Imam].” 
(Narrated to me by Yiinus from Ibn Wahb from Malik from Ibn Shihab from al- 
Qasim b. Muhammad from him.) 


[Section 33.3] 


They disagreed on the extra spoil that is lawful for the one who 
is given it [by the Imam]. 


Malik b. Anas was asked about the extra share of spoil: “Should it be in 


the first [collected] booty?” He replied: “This is according to the discretion of the 


Imam. We do not have a known view on this [case] except the discretion of the 
sovereign authority. It has not reached me that the Messenger of God dedicated an 
extra share of spoil [to a Muslim combatant] in all of his military campaigns, but 
it has reached me that he dedicated an extra share of spoil in some of them. This 
is, therefore, up to the discretion of the Imam, whether in the first [collected] 
booty or after.” (Narrated to me by Yiinus from Ibn Wahb from him.) He [Ibn 
Wahb] said: “Then I asked Malik: ‘Should [the Imam] grant an extra share that is 
larger than the spoil [of a slain enemy combatant]?’ He replied: ‘There is no 
specific limit. This is based on the discretion [of the Imam].’” Yiinus narrated to 


me from Ashhab that he said: “Malik was asked about the provincial governor: ‘If 
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he grants an extra share to some of the army [combatants], from where should he 
give them this share? [Should he grant it to them] from the one-fifth share or from 
all of the booty?’ He replied: ‘What I like most is [that it be taken] from the one- 
fifth share.’ Then he was asked: ‘From the one-fifth share?’ He replied: ‘Yes.”” 

Al-Awza‘i said: “The one who puts [an enemy combatant] to death has the 
right to the spoil [of the slain enemy combatant]. The sunna of the Messenger of 
God was as such. But no one should be granted the spoil [of a slain enemy 
combatant] after conquering [the enemy territory]. It is not right for the Imam to 
say, ‘Whoever acquires something, it is his after taking a one-fifth share,’ because 
he [the Imam] does not have the strength to enter into the Territory of War and 
acquire booty in it except with the army that marches with them into the Territory 
of War.” (Narrated to me by al-‘Abbas from his father from him.) He [the father 
of al-‘ Abbas] said: “Al-Awza‘l said: ‘The [lawful] practice is that there is no extra 
share of spoil given from gold, silver, pearl, or the first booty. And there is no 
[lawful] spoil [of a slain enemy combatant] on a day of defeat or conquer.’” He 
[the father of al-‘Abba&s] said: “He [al-Awza‘i] was asked about [the case in 
which] the Imam sends a detachment and they acquire [booty], and he [the Imam] 
has already named their extra share.as one-third or one-fourth, but he wants to 
increase their share. He replied: ‘He should not increase [their share] beyond what 
he has named for them nor should he grant them anything from the one-fifth share 
[of the booty].’” 

It was narrated to me from Mu‘awiya from Abii Ishaq that he said: “I 
asked al-Awza‘T: ‘What was the way of [granting] an extra share, and how did 


they [the early Muslims] do it before?’ He replied: ‘The way it was done when the 
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[mam left for a military campaign with the people is that he would not name [the 
amounts of] extra shares until he had sent his detachments. And when the first 
detachment came with booty, he would not grant it any extra share from what it 
had brought, because there would be no extra share given from the first booty. 
Then he would grant an extra share to the other detachments, and he would 
clearly state the amount.’ I asked: ‘Is it for him to decide whether to grant the 
detachments an extra share from what they have brought if he wills, even if he did 
not name for them an extra share when he sent them?’ He replied: ‘Yes.’ I asked: 
‘How about the Prophetic tradition that says, ‘There is no extra share after 
[collecting] the booty?’ How [should its meaning] be interpreted? He replied: ‘If 
he sends his detachments and he does not name for them an extra share, and he 
does not have this intention when he sends them to grant them an extra share, then 
they come with a booty and it has already gone out of his hand and the official 
who divides the booty has received it, he should not grant them an extra share 
from it. Otherwise, he may grant them an extra share if he wills.’ I asked: ‘If he 
sends a detachment and names for it an extra share or addresses the people and 
grants the detachments extra shares and he names that, then a detachment comes 
with booty and it is the first one, should he fulfill his promise to them with what 
he has dedicated to them or reject [doing that]?’ He replied: ‘He should fulfill his 
promise with what he has dedicated to them, but he is ignorant when he names an 
extra share for them before the first detachment comes to him with booty. But if 
he already has named an extra share and they leave [the Territory of Islam] with 
this [promise], he should fulfill what he has named to them on the condition that it 


not exceed one-third.’ I asked: ‘What is the maximum of what the Imam grants as 
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an extra share?’ He replied: ‘He should not exceed one-fourth at the beginning [of 
the campaign] and one-third when [the detachment] returns, and if he wants, he 
may grant less than that after taking the one-fifth share.’ I asked: ‘If he sends a 
detachment in the beginning [of the campaign] and dedicates to it one-third and 
they acquire booty, should he reduce their share to one-fourth or fulfill his 
promise to them?’. . .'% J asked: ‘Who should grant an extra share? Is he the amir 
of [all Muslims] or the one who leads [the army] at the front?’ He replied: ‘If the 
Im&m sends a commander at the front, and then the latter sends his expeditions, 
the commander at the front may grant them the extra share.’ I [Abi Ishaq] asked: 
‘What if he [the Imam] sends a detachment and names for it an extra share, then 
he sends another detachment and does not name for it an extra share, but he has 
the intention to grant it an extra share with an amount that is equal to the other’s?’ 
He replied: ‘Let him give to them in accordance with what he intends to do.’ I 
asked: ‘Should the Imam give an extra [amount] to some expeditions over 
others?’ He replied: ‘Yes, if he wants and if he does that out of concern for the 
people.’ I asked: ‘If he wants, may he give them something [as a gift]?’ He 
replied: ‘Yes.’ I asked: ‘What if he sends a detachment and they [the combatants] 
acquire three heads of something, and he has granted them one-third so he gives 
them one head, but they find a defect in it?’ He replied: ‘They should return it, 
and it should be evaluated with the other heads and he should then give them their 
extra share from that [amount].’ I asked: ‘What do you think if the Imam sends 
three people or one man and he acquires something? Do you consider those as a 
detachment? He replied: ‘Yes, the Prophet sent three people [as a detachment].’ I 
asked: ‘What if he sends some of his detachments before others and they disperse, 
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and then one of them comes with booty and he has sent another one before this 
one?’ He replied: ‘The first detachment that brings him booty is considered the 
one [bringing] the first booty, and he should not grant it any extra share, but he 
may grant the one after it, even if another [detachment] has been sent before it. 
And if he sends a detachment and a man [or group] among them acquires 
something, then they acquire after that something else, then what those acquired 
first should not be [considered] as the first booty until they return to him [Imam].’ 
I asked: ‘[How about] if the Imam says, ‘Whoever comes with a captive should 
get his spoil’? He replied: ‘He is not permitted to do this.’ I asked: ‘{What if] he 
says, ‘Whoever carries a shield, and raids with it, or a large tent or a man’s armor 
(tijfaf) will get such and such from the booty?’!® He replied: ‘This is not 
permitted for him [to do], and this is an unprecedented event. Thus, if a man is 
ignorant about that, the Imam should fulfill his promise to them from his own 
property.’ I asked: ‘[What if] the Imam says when the ranks of the two armies are 
facing each other: “Whoever comes with a captive will receive such and such 
from their booties that are in the hands of Muslims or from something that he 
acquires?” He replied: ‘This is not the right thing. Then the booties of Muslims 
will be consumed, but if he has a property from what God has bestowed on him 
and he dedicates some of it for them, there is no harm [in doing that]. They used 
to carry properties [with them] for such [cases].’ I asked: ‘[What if] he reaches a 
fortress and he sees an opening in it and says, ‘Whoever enters through this 
opening will receive such and such when the fortress is conquered, or if he stands 
fast, he will receive such and such?’ He replied: ‘There is no harm [if he says], ‘If 


the fortress is conquered, he will receive this, and if it is not conquered, he will 
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not receive anything.’ I asked: ‘[What if] the fortress is conquered, by the will of 
God, and Muslims enter it, then they find in it an underground chamber and the 
Imam says, "Whoever enters this chamber and takes out from it somethingwill 
receive one-fourth or one third’”?’ He replied: ‘There is no harm [in saying that] if 
he does not increase [the amount] over one-third after [taking] the one- fifth 
[share].’ I asked: ‘[How about] the case of a detachment that sends horsemen and 
foot soldiers who acquire booty, and a certain amount of extra spoil is dedicated 
to them? He replied: ‘The horsemen and foot soldiers are the same in terms of the 
extra spoil. Any one of them should not be preferred over the others.’ I asked: 
‘[What]] if a detachment brings the Imam its booty and he pays them their 
dedicated extra share from animals and other things and he takes the rest of the 
booty, then the booty is lost or the extra share in the people’s hands is lost?’ He 
replied: ‘Whatever remains is for the one who has it. Each should not regain the 
other’s [share of spoil].’ I asked: ‘[How about the case of] the Imam who sends all 
of his detachments and tells them: “Whoever acquires something individually will 
receive from it one- third or one-fourth, excluding his companions”?’ He replied: 
‘This is an innovation. This is not right.’ I asked: ‘[How about the case of] the 
Imam who sends a detachment and dedicates to them a certain amount of extra 
share of spoil and they acquire booty, then they face their enemy and send to their 
commander to provide them with military support, so he sends them more troops 
and the latter reach them when they have already defeated their enemy and 
collected their booty?’ He replied: ‘They should not share with them their 
dedicated extra share of spoil.’ It was said to him [al-Awza‘1]: ‘A detachment is 


sent and to it is dedicated [in advance] a certain amount of extra share of spoil. 
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Then they acquire booty and also find in the enemy’s hands a Muslim captive, 
and they save him from them. Does this captive share with them their dedicated 
extra amount of spoil?’ He replied: ‘As for the extra share, he does not. But he 
should have a share with the Muslims.’ I asked: ‘[How about the case of] the 
Imam who calls upon the horsemen to send them in a detachment and he 
dedicates for them a certain amount of extra share of spoil, but when they gather 
in front of him, he thinks that he should not give them an extra share or he should 
decrease the amount that he has dedicated to them?’ He replied: ‘This is for him 
[to decide] unless they go out [to face the enemy in battle]. He should say to them, 
‘Whoever wants may go out and to him will be dedicated such and such amount 
of extra share, and whoever wants may stay.’ I asked: ‘{[How about the case of] a 
man who leaves the troops for a need or to get fodder and he acquires booty and 
he brings it to the Imam, but the Imam does not dedicate for [the troops] any extra 
share of spoil and he has not even alluded [to having an extra share]?’ He replied: 
‘If the Imam wills, he may give them [what he has acquired] as an extra share. 
They used to give [that] as an extra share in such [cases].’ I asked him: ‘What do 
you think about a detachment, to which has been dedicated in advance an extra 
share of spoil, that acquires money, gold, silver, or precious stones?’ He replied: 
‘There is no extra share in these. Rather, this is for all the army [combatants] to 
share.’ I asked: ‘Even if it is silver that is not dinars or dirhams?’ He replied: 
‘Even so.’ I asked: ‘[How about] the swords, saddles, ornate sword cases, 
necklaces, and earrings that they acquire?’ He replied: ‘There is no extra share 
given from jewelry or from gold or silver, but there is an extra share given from 


slaves, animals, commodities, swords, and ornate cases.’ I asked: ‘[What if] a 
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servant goes out with a detachment?’ He [al-Awza‘i] offered different opinions. 
One time he said: ‘He should have an extra share,’ and another time he said: ‘He 
should not have an extra share.’ I asked: ‘A mu ‘Ghad goes out with a detachment. 
Should an extra share be dedicated to him with them?’ He replied: ‘Yes. And if a 
slave leaves a detachment to get fodder or for a need and he acquires something, 
he should not retain [what he acquires] as an extra share, even if he is with the 
detachment, because this extra share should be given to his master. But the Imam 
may give a specific amount to a slave [not as an extra share].’ I asked: ‘[How 
about] if the Imam sends out a detachment [to face the enemy in battle], and then 
the commander of the detachment sends out from his detachment another 
[smaller] one and he dedicates to them a certain amount of extra share?’ He 
replied: ‘This is not for him [to decide] unless the Imam permits him to do so. But 
if he has already done so, I prefer that he fulfill his promise to them.’ I asked: 
‘(How about] if two men raid [the enemy] and they share what they acquire from 
the spoil, and then one of them leaves with one detachment and the other with 
another detachment?’ He replied: ‘This is not right.’ I asked: ‘[How about] if 
troops pass through enemy land and they see a herd of horses or something on the 
road, and the Imam says, ” Whoever brings back anything will receive from it one- 
third or one-fourth,” and the people hasten and bring it back?’ He replied: ‘It is 
lawful for them after [taking] the one-fifth [share].’ He also said: ‘The Imam 
should not pay to each detachment that brings him booty its dedicated extra share 
of spoil until it brings him all of its booty, including captives and other [booties].’ 
I asked: ‘The Imam sends out detachments and they bring back many herds of 


horses, and some of them [detachments] bring more than others, and it is not 
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known what [exactly] those have brought and what others have brought, and it is 
not possible to calculate it and sell it based on this state or to give each 
detachment its [exact] extra share of spoil until [the booty] is brought to the 
Musayyisa and sold there. [What is the rule regarding this case?]’ He replied: ‘If 
this is the case, it is a necessity. He should give them based on the amount of 
spoils they come with.’ I asked: ‘[How about the case of] the Imam who calls 
upon the horsemen and they gather at his post, and he wants to send some and 
keep others, and he dedicates a certain amount as an extra share, and those who 
are kept say: “We are willing to leave even without any extra share, so why would 
you dedicate an extra share to these [combatants] and prevent us from leaving 
when the people are motivated to leave [for battle]?”” He replied: ‘Whatever the 
Imam dedicates to them is permissible if he does that out of consideration for the 
people in general.” He was asked: ‘An Imam sends a detachment [to the war 
front] and he dedicates to it a certain amount of extra share of spoil. Later, it 
comes back with its booty, but the Imam wants to distribute the booty among the 
people in general and to cancel their extra share. He asks [members of] the 
detachment to willingly accept his decision. Some of them are pleased but others 
are not. What should the people in general do with the [cancelled extra shares] 
that have become mixed with their own [original] shares?’ He replied: ‘A man 
should give in charity an amount equivalent to the one that entered his share.’ | 
asked: [Say there is] a man to whom the Imam says: “Go with a group [of 
combatants] to a herd of horses and lead the group to it and bring it [to me], and 
the group will receive such and such.” He [the man] says: “I will not do that 


unless you allocate only for me an animal from it in addition to the extra share,” 
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and the Imam does and makes him their leader. [What is your ruling on this?]’ He 
replied: ‘The worst thing he does is when he allocates that only for him and not 
for his companions. This is because when he acquires anything from that [herd], 
he does that by the power of his companions. And I think that since he has already 
made this allocation to him, he should fulfill his promise with what he has 
allocated to him.’ I asked: ‘{How about the case of] a non-Muslim with a pledge 
of security who is walking with us in the army, and the people see a herd of 
horses that they did not want to seek, and the non-Muslim says to the Imam: “Do 
you permit me to go to this herd and bring from it one horse that I need to ride 
and that would be only for me and not for other people because I am unable to 
continue walking with you?” He [al-Awaza‘i] replied: ‘There is no harm in doing 
that if he dedicates it to him after [taking] the one-fifth share. This is a necessity.’ 
I asked: ‘We reach a village and a non-Muslim with a pledge of security who 
came with us starts going out to the villages where the Muslims have ejected the 
enemy, and he comes back with goods and says, “This is mine.” [What is the rule 
in such a case?]’ He replied: “If he says to the Imam when he intends to leave, “I 
have some goods, and I need to leave and bring them” and the Imam permits him, 
they should be his. But if he leaves without the Imim’s permission and comes 
with something, he [the Imam] should dedicate to him from it what he sees fit 
after [taking] the one-fifth share, and the rest should be [put] with the collected 
booty.’ I asked: ‘What if he says to the Imam: “Do you permit me to leave and 
bring something, and whatever I bring, I would receive half of it without [taking] 
from it the one-fifth share,” and he [the Imam] does [give him permission]?’ He 


replied: ‘The worst thing he can do is to make a condition for him to not take the 
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one-fifth share, but I think he [the Imam] should fulfill his promise to him with 
what he has allocated to him.’” 

He [the father of al-‘Abbas] said: “I wrote to al-Awza‘T asking him about a 
detachment that is sent out and to which is dedicated an extra share, but one of the 
combatants loses the way or his animal dies, so as he is away from his 
detachment, he rejoins the main army after his companions [in the detachment] 
have acquired booty or before they have acquired anything, then they also acquire 
booty after he leaves them. He wrote back to me [the following]: ‘Whatever booty 
they acquire before their companion returns to the main army, he should share it 
with them, but he should not get any of their booties that they acquire after he has 
reached the army.’ And [I asked him] about a group [of combatants] who leave 
the military camp looking for fodder nearby or far from it with or without 
permission, and they acquire booty or some of them acquire it and others do not: 
‘Should they share the dedicated extra spoil?’ He wrote: ‘Whoever acquires 
something and his companions do not, he should be given his amount of extra 
share and they should not.’ And [I asked him] about the Imam whose main army 
acquires booty when he already has sent out his detachments, and [this booty] is 
the first one acquired from the booties. He wrote: ‘If the first one that acquires 
booty is the Imam in his main army, he should give an extra share of spoil to the 
detachments after that from whatever they come with because what he acquires 
with his army is considered the first booty.’ And [I asked him] about [the case of] 
an Imam who sends out his detachments and dedicates to them a certain amount 
of extra share of spoil, then he thinks that he himself should leave with a 


detachment out of consideration to the people in general: ‘Should he receive an 
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extra amount of spoil similar to anyone of them?’ He wrote: ‘I do not know that 
~ there is any harm in doing that.’ And [I asked him] about a detachment that he 
[the Imam] sends out and to which he dedicates an extra share of spoil, then they 
come back to their army and he gives them their extra shares, then the enemy 
faces them [in battle] and they save from the Muslims all of what they have 
acquired as booty and the extra shares of the detachment’s [combatants]. Then the 
Muslims overcome the enemy and they regain all of [their belongings] that they 
[the enemy combatants] have saved, including the extra shares of their 
companions. He wrote: ‘It is for them when they are given it as extra share and 
they receive it [as] one of their own properties, and [therefore] it should be 
returned to them.’” 

He [the father of al-‘ Abbas] said: “I also wrote to him [al-Awza‘T] [asking 
him the following]: ‘What do you think if the enemy faces Muslims [in battle] and 
they fight them [after a detachment’s combatants come with booty] but before the 
latter can receive their dedicated extra shares, and then the Muslims defeat [the 
enemy combatants]? Should facing the enemy and fighting them cancel the extra 
shares of those who have already been awarded them since the Muslims are 
fighting to keep all of their booties?’ He wrote: ‘If [the combatants] of that 
specific detachment bring back their booties to the army and these are received 
from them, they deserve to get the dedicated extra shares. And it becomes a 
calamity that has touched them [for not getting their extra shares]. [Therefore,] the 
Imam should give them back their extra shares.’ And [I asked him] about a 
commander who sends out detachments and dedicates to them an extra share, then 


two detachments come back to him at the same time, not preceding the other, and 
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they are both [carrying] the first booty. He wrote: ‘These are two detachments that 
have been sent out and their return has happened at the same time; thus, from each 
one of them a half of what it has acquired [as the first booty] should be taken.’ 
And [I asked him] about a commander who sends out a detachment and dedicates 


for it an extra share, then it comes back to him with booty, but he does not send 


out another one and they do not acquire another [booty] until he [the commander] 


returns [to the Territory of Islam]: ‘Should he fulfill his promise to them with 
what he has dedicated to them, or should he not since it is the first booty?’ He 
wrote: ‘He should give them their extra share that he has dedicated to them. And 
if he is ignorant, not fulfilling his promise would be greater [mischief] than his 
hasty [decision] to award an extra share to the first detachment when he sends it.’ 
And [I asked him] about a commander who sends out two detachments and 
dedicates to them an extra share, and both acquire booty, then [the combatants of] 
one of the two detachments send their good news to the commander and tell him 
of the booty they have acquired, and then the other detachment comes back with 
its booty. Thus, the good news [of the first detachment] has reached the 
commander [first], and [the combatants] have told him about their booty before 
the [other] detachment reached him with its booty: ‘Which detachment [should be 
considered the one bringing] the first booty?’ He wrote: ‘The first one that comes 
to the Imam with its booty should be [considered the one] bringing the first booty. 
This is because telling the good news is not the first booty.’ And [I asked him 
about] a commander who sends out a detachment and dedicates to it an extra 
share and it goes [to battle]. Then he chooses to follow them and he finds them 


with the booty they [have acquired], and they are residing at a fortress that they 
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hope to conquer: ‘Would his coming to them cancel their extra share?’ He wrote: 
‘They should get their extra share from what they acquire before their commander 
comes to them.’ And [I asked him] about a commander who sends out a 
detachment and dedicates to it an extra share, then they [the combatants] reach a 
fortress or an underground chamber and besiege [the enemy]. Then the 
commander of that detachment dedicates an extra share to one man among them, 
saying: ‘Whoever enters the fortress or the underground chamber will receive 
such and such from the extra share’ that the commander of the army has dedicated 
to all of the detachment’s [combatants]. Or the detachment’s horsemen’s 
commander sends cavalry from his detachment [to get] another booty that he has 
sought, and he dedicates to them [the horsemen] an extra share taken from the 
detachment’s extra share when he sees reluctance from them to seek the booty: 
“What should the army’s commander do about that?’ He wrote: ‘If the army’s 
commander dedicates to the detachment one-fourth or less of extra share when he 
sends it out, he should give them what the detachment’s commander dedicates to 
them as long as their extra share is up to one-third of what they acquire.’’® It was 
said to him [al-Awza‘t]: ‘[How about the case of] the Imam who resides with the 
army in a great village and he stays there several days, and a man brings to him 
goods that he acquires, takes a lamb and eats its meat and brings its skin to the 
collected booty, or enters a house and acquires in it goods that he brings to the 
Imam?’ He replied: ‘There is no extra share in this.’ It was said to him: ‘A 
detachment is sent [to the battlefield], and they face their enemy and fight them 
and put them to death and come back with their spoil. Is that [considered] the first 


booty?’ He replied: ‘Yes.’” 
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Al-Thawri said: “It has been narrated to us that the Prophet used to 
dedicate at the beginning [of a military campaign] one-fourth as an extra share of 
spoil, and when he returned, he used to dedicate one-third.”'® (Narrated to me by 
‘Ali from Zayd from him.) It was narrated to me from Mu‘awiya from Abii Ishaq 
that he said: “I asked Sufyan [al-Thawri] about [the case of] the Imam who sends 
out a detachment and dedicates to it an extra share of spoil, but some of [the 
combatants] get lost on the road and do not meet each other except at the military 
camp, and each has acquired [booty]. He replied: ‘I prefer that what is acquired be 
[divided] among all of them.”” 

Al-Shafi‘T referred to the Prophetic tradition on the authority of ‘Abdullah 
b. ‘Umar that the Messenger of God sent out a detachment towards Najd, and they 
[the combatants] acquired booty [in the form of] many camels. Their shares were 
twelve camels or eleven camels. Then, they were given as an extra share (nafl) 
one camel each. And [al-Shafi‘t referred to] the Prophetic tradition, on the 
authority of Sa‘id b. al-Musayyib, that he said: “The people used to be given the 
extra shares of spoil from the one-fifth [share].” Then, al-Shafi‘l said: “The 
tradition of ‘Abdullah b. ‘Umar indicates that they were given their share from 
what they acquired and that they were given the nafl of one camel each. And the 
nafl was something extra that was different from what they had [as a basic share]. 
And concerning the saying of Sa‘id b. al-Musayyab that ‘[they were] given the 
extra share from the one-fifth share,’ he [al-Shafi‘i] said: “this is from the one- 
fifth [share] of the Prophet because he [Prophet] deserved one-fifth of the one- 
fifth share from every booty. Thus, the Messenger of God used to put it as God 
showed him as he put all of his property. And what God showed him is what is 
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good for [all] Muslims.” He [al-Shafi‘i] said: “All of the one-fifth [share], except 
for the share of the Prophet, should be for those whom God named. A 
knowledgeable person should not be deceived into thinking that people who 
participate in [the battle] should come and take their share of property and [also] 
be given what belongs to others unless someone else volunteers to give it to 
them.” He [al-Shafi‘t] [also] said: “The extra share of spoil, based on this 
understanding, [should be given] from the share of the Messenger of God. 
Therefore, the Imam should wisely make a decision. If the enemy [combatants] 
are too many and their power is stronger and the number of Muslims facing them 
is lower, he should dedicate an extra share from it [the Messenger’s share] 
following the practice of the Messenger of God. If such [a situation] does not 
happen, he should not give an extra share. This is because most of the Messenger 
of God’s raids and his detachments did not have extra shares.” He [also] said: 
“Giving an extra share of spoil in the first raid, the second, and others are the 
same according to what I have described as making a wise decision [by the 
Imam].” He [also] said: “Some of the Syrians have narrated that the [amount] of 
extra share at the beginning [of the military campaign] and the return is one-third 
for one of them and one-fourth for the other. And the tradition of Ibn ‘Umar 
[indicates] that he [the Prophet] gave as an extra share one-half of the one-sixth 
share. Thus, this indicates that there is no limit to the amount of extra share that 
the Imam may not surpass. And most of the Messenger of God’s raids did not 
have extra shares of spoil. Thus, if the Imam has the right not to dedicate an extra 
share but he does, his dedication of a certain amount as an extra share should be 


based on a wise decision and not [necessarily] limited [in amount].” He [also] 
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said: “I do not know of any [tradition] that is authentic to us from the Prophet 
about that, i.e. if an Imam says if he sends out a detachment or an army before the 
engagement in battle: “Whoever acquires any booty, it should be his after [taking] 
the one-fifth share.’” He [also] said: “I do not know the practice of the Messenger 
of God except what I have described of his division of the four-fifths among those 
who participated in the combat and four-fifths of the one-fifth share among his 
family and putting his own share where God had showed him, and that was one- 
fifth of the one-fifth [share]. And God knows best.” He [also] said: “And this is 
[based on] the view which states that those [combatants] fought based on this 
condition. And God knows best.” (Narrated to us from al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “Giving the extra share of spoil 
should be before [acquiring] the booty. The Imam should not dedicate anything as 
an extra share from the booty after it falls into the hands of Muslims. But if he 
wants to give an extra share, he should say so before they acquire the booty: 
‘Whoever acquires a captive will get his spoil.’ Or [he] says: ‘Whoever puts to 
death [an enemy combatant] will get his spoil.’ Or [he] sends out a detachment 
and says: ‘Whatever you acquire, you will get one- fifth of it, one-fourth of it, or 
one-third.’ This is the nafl. So, whatever they acquire in front of them, he should 
pay them what he dedicates to them.” They [also] said: “And if he dedicates [a 
certain amount] to them by saying, ‘Whatever you acquire in such and such 
[battle], you will get its half or you will get all of it,’ this is permissible for them 
[to take], and he should pay them that [amount]. This is preferred so that they will 
be more eager to fight and to inflict damage on the enemy.” They [also] said: 


“There is no harm if the provincial governor says to a man: ‘Whatever you 
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acquire from the polytheists will be yours.’ Or: “Whatever you acquire when 
overcoming [an enemy] will be yours.’ This is also from the nafl. Thus, whatever 
he acquires or takes out [of enemy territory] by force, the Imam should allow him 
that.” He [Abii Hanifa] said: “If he does not dedicate anything to them, and if one 
of them puts an [enemy] person to death and takes his spoil, the Imam should not 
give it to him as extra spoil. And it is the same if he alone takes something by 
force; it should be a spoil for him and the army’s combatants, and the Imam 
should not give it to him as an extra spoil.” They said: “The same is [applicable] 
if a detachment or a group of people leave the army with or without the Imam’s 
permission and they acquire booty; it should be [divided] between them and the 
people of the army, and it should not be particularly for them, and the Imaém 
should not give it to them as an extra spoil.” ({[Narrated by] al-Lu’lu’i from them.) 

Abi Thawr said: “If the Imam says: ‘Whoever acquires something, it will 
be his,’ and [if] this is better for the people and it will encourage fighting and 
[inflicting] more damage on the enemy, it is permitted. And whoever acquires 
something, it should be his, and the one-fifth share should not be taken from it. 
The dedicated one-fifth share should not be taken from the extra shares and the 
spoils [of slain enemy combatants] unless the Imam makes a condition to them, 
saying: ‘Whoever acquires something will get it after taking out the one-fifth 
share.’ And the meaning of nafl is the same as taking the spoil of a slain enemy 
person. And God knows best. The Prophet dedicated an extra share of spoil at the 
beginning [of a military campaign] and the return, and Ibn ‘Umar said, ‘The 
Messenger of God gave us an extra share of one camel each,’ and the extra share 


[should be given] before taking the one-fifth share. God knows best.” 
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[Section 33.4] 


They disagreed on the place in which the Imam is permitted to 
divide the booty. 


Al-Awza'l said: “The Messenger of God did not return from any raid in 
which he acquired booty unless he took out its one-fifth share and divided [the 
remainder] [among the combatants] before he returned. Among these were the 
raids of the Bani al-Mustalaq, Hawazin, [and] the day of Hunayn.'” The 
Messenger of God married Safiyya in Khaybar when it was conquered by the will 
of God. Muslims continued doing [this practice] until the turbulence became 
strong after al-Walid b. Yazid was slain: No army among them would depart from 
the Byzantines’ land until they had finished dividing their booties.” (Narrated to 
me by al-‘Abbas from his father from him.) He [also] said: “Abandoning the 
division of the Muslims’ booties until they take them out from the Territory of 
War to the Territory of Islam is against the guidance of preceding Muslims from 
the time God sent his Prophet until now.” It was narrated to me by Mu‘awiya 
from Abii Ishaq that he said: “I asked al-Awza‘i: ‘What do you think if a man 
buys an animal, a captive, or goods from the booty, then the enemy is able to take 
it after he received it? Should the value of what is bought be cancelled?’ He 
replied: ‘No, nothing more has happened than captives [escaping] from Muslim 
armies in the Territory of War, and their values are not cancelled.” He [also] said: 


“And if he buys a concubine and she dies, it is [a loss] from his property.” 


Al-Thawri was asked: “Is it permissible to sell booties in enemy 
territory?” He replied: “What prevents it from being permissible?” (This was 


narrated to me by Mu‘awiya from Abii Ishaq from him.) He [Abii Ishaq] said: “I 
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said: ‘They say that because [the booty] has not yet been gained.’ He did not 
respond.” 

Al-Shafi‘T said: “If Muslims raid the enemy people’s land using horses 
and camels, and they acquire as booty their land, houses, properties, and [enemy 
persons] themselves or some of that and not the other, the sunna in dividing it is 
that the Imam should divide it quickly based on his consideration for [the 
combatants]. If he has with him many [Muslims] in that place and feels secure 
from an enemy counterattack, he should not delay dividing it if he can in the same 
place where he acquired it as booty. And if it is a warring territory or he fears an 
enemy counterattack or his place is not well accommodating for Muslims, he 
should move to a place more accommodating for them and more secure for them 
from an enemy [attack], then he should divide it even if it is a land of polytheism. 
This is because the Messenger of God divided the properties of the Bani al- 
Mustalag and their captives in the same place where he acquired them as booty 
and before he moved from it, and every [place] around it was a land of 
polytheism. And he divided the properties of the [enemy] people of Badr in Sayar, 
several miles away from Badr. And the places around Sayar and their people were 
polytheists.”'”! He [also] said: “Most of what the Messenger of God and the 
commanders of his detachments divided from the booties they acquired [was 
done] in the Territory of War.” (Narrated to us by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “It is not permissible for the Imam 
and the Muslims, when they acquire booty in the Territory of War, to divide 
anything from it until they bring it back to the Territory of Islam. This is because 


if one of the Muslim armies reaches them and they have already acquired booty, 
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they should share with them that booty. Thus, they should not divide [it] until they 
bring it to the Territory of Islam, and if they do divide it in the Territory of War, 
they are committing wrongdoing, but [the division] would be lawful. And if the 
Muslim army is with the Imam in the Territory of War and they need what is in 
the booty, be it clothes, goods, or animals, there is no harm if these are divided 
among them in the Territory of War. As for slaves, he should not divide any of 
them among [the combatants] until they [the slaves] are taken to the Territory of 
Islam. And he should not sell any part of the booty in the Territory of War until he 
takes that out to the Territory of Islam. But if he does divide that or sell it in the 
Territory of War, it is lawful.” ([Narrated by] al-Juzjani from Muhammad [al- 
Shaybani] from them.) 

Abi Thawr said: “If Muslims acquire booty and it falls into their hands 
while they are in the Territory of War, they may divide it if they want to do so. 
This is because it is now owned by them. The Imam should take out his one-fifth 
share and divide the rest between the army’s people. And the division [of booty] 
in the Territory of War and the Territory of Islam is the same. I do not know of 
any disagreement among jurists that if the booty falls into the hands of Muslims in 
the Territory of War, they may eat from it, wear the clothes, ride [the animals], 
and use any goods that they need from it. Thus, if this is [lawful] for them to do, it 
should be divided if they want to do so. The reason that the people delay its 
division until they go [to the Territory of Islam] is because it might distract them 


from the enemy.” 


[Section 33.5] 
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They disagreed on hiring someone who takes out the booty to 
the Territory of Islam and to the place where [the booty] is 
divided and on hiring a guide by [paying him] from some of 
the acquired booty. And [they also disagreed on] the way the 
booty should be taken out to the place where it is divided. 


Al-Awza‘T said: “The Imam should give the shepherd and the guide 
[something] from the collective property [of Muslims]. And whoever hires a 
detachment to protect their booty until it is divided should give them their wages 
from their extra shares of spoil.” (Narrated to me by al-‘ Abbas from his father 
from him.) He [the father of al-‘Abbas] said: “He [al-Awza‘t] was asked about 
[the case of] the Imam who hires [people] to herd cattle from the booty [by paying 
them from] the one-fifth share of spoil every day with a specific wage: ‘What do 
you think if the enemy follows them and regains what is in their hands? Should 
the Imam be obliged to pay the wage of the people who have herded [cattle] and 
worked?’, . .1” 

Al-Shafi‘T said: “If the Imam transfers the acquired booty from its 
[original] place to another, and if he has pack [animals] with him, he should carry 
it on them. But if he has no [pack animals], the Muslims should carry it for him if 
they have with them pack animals without [charging] any payment. If they refuse 
to do so and he finds [pack animals] that can be rented, he should rent them to 
carry the booties, then he should pay for the rent and hire from all the properties 
[of the Muslims].” He said: “And if someone says: ‘Those with him should be 
forced to carry one load [each from the booty],’ it would be a [considered] 
opinion.” He said: “And if he [the Imam] cannot find pack [animals] and the army 
does not carry it [the booty], he should divide [the booty] on the spot, and 


whoever wants may take his [share of] property.” He [also] said: “And if 


273 


someone says, “They should be forced to carry it by paying them the rent that is 
equal to the charge of hiring other [people] because this is a case of necessity,’ it 
would be a [considered] opinion.” He [also] said: “And if a detachment leaves an 
army and acquires booty, its case is as I have described about the army in enemy 
territory.” He [also] said: “If the commander of the army or the detachment drives 
a group of war captives, worthless articles [from the booty], or something else, 
and the enemy reaches him and he fears that [the enemy] might take it from him, 
or it causes them to be delayed, what I do not doubt is that if he wants to put to 
death the men who have reached puberty, he may do that. But he should not put to 
death those who have not yet reached puberty or put to death the women among 
them or slay and slaughter the animals.” (Narrated to us by al-Rabi‘ from him.) 
He [al-Rabi‘] said: “It was said to al-Shafi‘i: ‘What do you think if the Imam 
takes all of the goods he collects and burns it in the land of polytheism while he is 
fighting, or he burns it when the polytheists reach him fearing that they might 
save it [from him] before it is divided or after it is divided?’ He replied: ‘All of 
this has the same ruling. If he burns it with the permission of those who are with 
him, he should not pay back anything to them and he should put away the one- 
fifth share for his family. And if the one-fifth share is given to him, he should pay 
them, but if it [the one-fifth share] is not given to him, he should not have to [pay] 
anything [to his family]. And if he burns it without their permission, he should 
pay them back if they want. The same applies to a Muslim man who burns [part 
of the booty]. He should pay back what he burns if he burns it after the Muslims 
have collected it. But if he burns it before it is collected, there is no liability on 


him [to pay it back].’” 
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Al-Thawri said: “He [the Imam] may hire [someone to carry] the booty 
[by paying him] from it.” (It was narrated to me by Mu‘awiya from Abii Ishaq 
from him.) 

Abii Hanifa and his companions said: “If Muslims acquire a lot of [booty] 
in the Territory of War and the Imam does not have with him extra mounts and 
camels on which to carry the booty, he should carry it on them with their owners’ 
permission. And if they do not have extra [animals], the men and those who are 
able from the children and women [captives] should walk. But if they are unable 
to walk with them, the men should be put to death and the women and children 
released. And if among what the Muslims acquire as booty are mounts, camels, 
and sheep, they should drive them with them to the Territory of Islam. But if they 
are unable to drive them, they should slaughter the camels, sheep, and mounts and 
burn them with fire so that the enemy people cannot benefit from them. They 
should not hock the animals because this is mutilation. And if the booty that they 
acquire has weapons, goods, and many metal utensils and they do not have pack 
animals to carry all of that, they should burn it with fire and not leave it for the 
enemy people to benefit from.” ([Narrated by] al-Juzjani from Muhammad [al- 
Shaybani].) 


[Section 33.6] 


They [Muslim jurists] disagreed on the sunna of dividing 
booties. 


Malik said: “The one fifth-share should be [taken from] what is acquired 
by [raiding] horses and camels. For what was conquered by combat, such as 


Khaybar,’” the Messenger of God took the one-fifth share of its [booty] and 
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divided the rest among those who conquered it. They were one thousand and eight 
hundred. The Messenger of God divided [the booty] into eighteen shares, and 
each hundred men had one share. Therefore, the one fifth-share should be taken 
from what the Muslims acquire through combat because it is conquered by using 
(raiding] horses and camels.” (Narrated to me by Yinus from Ashhab from him.) 
He [Ashhab] said: “Malik was asked: ‘When cities were conquered, did ‘Umar b. 
al-Khattab receive the one-fifth share?’ He replied: ‘As for the property, nothing 
[was sent to him] but as for . . Tit might [have been sent], and as for slaves, I do 
not know.’ It was said to him: ‘What was done with the one-fifth share [of 
booties]? He replied: ‘Some of what was conquered did not have a one-fifth 
share. Khaybar and Syria were conquered and there was no one-fifth share [taken 
from their booties]. Did you see whether the slaves whom ‘Umar ordered to pay 
the poll tax were divided up and the one-fifth share [was taken] from them? There 
was no one-fifth share taken from them, and the slaves and the land were left 
without a one-fifth share taken from them. ‘Umar, therefore, took the one-fifth 
share from [moveable] properties and did not take the one-fifth share of land or 
slaves, and approved that for those Muslims who came after him. Some people 
talked to him about this and quarreled with him to take it and he left for the night. 
When he came back in the morning he said: ‘I thought about this matter last night 
and I found that God has already decided on this [matter], and I found to whom it 
belongs. God said, 


For the poor emigrants who were driven out of their homes and 
properties. “And those who before them had homes and had 
adopted the faith,” then He said, “And those who came after 
them.” [Qur’an, 59:8-10] 
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This property is for those [people].’” Malik said: “If during that time [the booty] 
was given to those [who fought in the battle], then from where could those who 
came after them find [anything]? I say this: If it were divided [among the 
combatants], no one who came after would gain anything, and those who 
participate in raids would have nothing and raiding would be abolished.” 

Al-Awza‘l said: “Mecca used to be a Territory of War, before it was 
conquered [by Muslims], and God made His Messenger and the believers conquer 
it by force even though Muslim men lived there. He [the Prophet] did not take 
from them a house, a land, or a woman, and he gave the people a pledge of 
security and forgave them.” (Narrated to me by al-‘Abbas from his father from 
him.) It was narrated to me from Mu‘awiya from Abii Ishaq that he said: “I asked 
al-Awza‘l: ‘What should the Imam do with the booties when he acquires them?’ 
He replied: ‘If he wills, he may divide them into five parts as five shares then 
order [the combatants] to draw lots on [parts of the booty]. If he wills, he may sell 
the booties and take out the one-fifth share. He should consider the [need] of the 
people in general.” 

AL-Thawri said: “The booty, which is what Muslims acquire by force, 
should be [divided into] one-fifth and four-fifths for those who witness [taking] it. 
The one-fifth [share] is for those whom God named.” (Narrated to us by Abi 
Kurayb saying: ‘Narrated to us by Waki‘ from him.’) 

Al-Shafi‘T said: “All of what is acquired from the booty [taken] from the 
people of the Territory of War, whether small or large in number, such as a house, 
land, or something else from property and captives, should be divided up [among 


the combatants] except for [captured] adult men. The Imam may choose between 
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freeing those whom he chooses, or he may put them to death, ransom [them], or 
enslave [them]. And if he frees [them] or puts [them] to death, it is for him to 
decide. And if he enslaves [them] or ransoms [them], the way the enslaved or 
ransomed [are treated] is similar to the rest of the booty.” He [also] said: “This is 
because if he takes anything from them [captives] for releasing them, and if there 
is a Muslim captive that he ransoms with two captives or more, it is for him to 
decide and the Muslims should not [object] against the one who ransoms Muslim 
captives with polytheist captives. And if he [the Imam] is permitted to free them 
[enemy men] without giving the Muslims any benefit that they may receive, 
freeing a Muslim captive is more beneficent and fitting to be permitted.” He [also] 
said: “And about [the case of] an [enemy] man that is captured by a [Muslim] 
man and enslaved or a ransom is taken from him, there are two opinions: one of 
them is [to consider] what is taken from him, such as a property, as booty. And if 
he is enslaved, he should be similar to [the case of] children, and this is divided 
and a one-fifth share is taken from it and four-fifths of it should be distributed 
among the group who has witnessed [acquiring the booty]. It is not [only] for the 
one who takes him captive. This is the correct opinion, and I do not know of any 
authentic tradition against it. But it has been said that a man is different from 
[women and children] captives and property, because he may be put to death, and 
therefore, he should be given to the one who took him [captive]. And whatever is 
taken from him, it should be for the one who [captured him], similarly to the spoil 
of the one who puts him to death. This is because capturing him is harder than 
putting him to death. This is an opinion and God knows best.” He [also] said: 


“The Imam should take aside the one-fifth [share] from what he acquires, after 
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what I have described in detail and keep four-fifths of it, and he should count all 
of the adult Muslim men who have participated in the combat and know all of 
those who participated [in the combat] from among the dhimmis, Muslims who 
have not yet reached puberty, and women, and he should give them something 
from the spoil. And for the one who thinks that he should give them an extra share 
from the four-fifths [shares], he should, then, put aside for them their extra shares 
[before the booty is divided]. He [also] should know the number of horsemen and 
foot soldiers from among the adult soldiers who participated in the combat, and he 
should dedicate for a horseman three shares and for a foot soldier one share, and 
he should have the same [share] for a man and a foot soldier and they should be 
given one share each.” He [also] said: “And all of the shares of people of kin 
should be given wherever they are; no one among them who has participated in 
the combat should be preferred over another who has nothing except for his share 
in the booty, similarly to the share of people in general, nor is a poor person 
[preferred] over a rich person. And a man is given two shares and a woman one 
share, and it should be given equally to the young among them and the old. This is 
because they are given it in the name of kinship and to all of them the title of 
kinship is applied.” He [also] said: “If someone says: ‘The Messenger of God 
gave to some of them a hundred wasaq'”° and others less than that,’ it should be 
said: ‘This is his share and the share of his children.’” He [also] said: “If the 
division [of booty] is not mentioned in detail, it should be like the division of 
inheritance.” He [also] said: “And three-fifths of the one-fifth [share] should be 
distributed among those whom God named: the orphans, those in need, and the 


wayfarers in all of the Territory of Islam. They should be counted and then [the 
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pooty] should be distributed among them [so that] each group of them receives its 
complete share. No one who deserves a share should be given another’s.” He 
[also] said: “The Messenger of God passed away and our jurists [afterward] 
disagreed on his own share. One of them said: ‘It should be given back to the 
people who deserve a share and are mentioned by God [in the Qur’an]. This is 
because I saw Muslims say about [the case of] the one who deserves charity to 
whom a share is dedicated but cannot be found: ‘It should be paid back to those 
who are named with him [as deserving charity].’ This is a good opinion although 
the division of charities is different from the division of spoil.” He [al-Shafi‘T] 
said: “One of them [the early jurists] said: ‘The Imam should put it [the Prophet’s 
share] according to his opinion based on his thinking about Islam and its people.’ 
One of them said: ‘He [the Imam] should put it into [buying] horses and 
weapons.’” He [al-Shafi‘i] said: “What I choose [from the opinions] is for the 
Imam to put it in every matter by which Islam and its people are fortified, such as 
closing the path from which an enemy attack is expected, preparing horses and 
weapons, or giving it to those who excel in [defending] Islam as an extra share of 
spoil during the war or not during the time of war to increase the strength of Islam 
and its people according to what the Messenger of God did with it [his share]. The 
Messenger of God gave to friendly non-Muslims, and he gave [from his share] 
extra shares of spoil during warfare, and he gave to a group of his companions, 
from the emigrants and the supporters, who were needy and were distinguished 
[Muslims] in the year of Khaybar, and most of them were poor. I think that all of 
that, and God knows best, [was given] from his share.” 
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He [al-Shafi‘T] said: “And His [God’s] saying, ‘A fifth share is assigned to 
God,’ is the beginning of speech. Everything belongs to God. To God belongs 
everything and to Him ‘every matter belongs, in the beginning and the end,’”!76 
(Narrated to us by al-Rabi* from him.) 

Abi Hanifa and his companions said: “The Imam and Muslims should, 
when they acquire booty and take it to the Territory of Islam and the Imam wants 
to divide it up, divide the one-fifth [share] into three shares, for the orphans, the 
people in need, and the wayfarers. And he should divide the four-fifths among the 
army combatants who have acquired it. And if the Imam wants to sell all of that 
and divide its value, he should take aside the one-fifth share from that and divide 
it among the orphans, the people in need, and the wayfarers and divide the four- 
fifths of the value among the army combatants who acquired it. And if he wants to 
divide the share of spoil for the people of each banner alone, he may do that. All 
of the spoil should be appraised, such as mounts, weapons, sheep, cows, and 
slaves. The people of each banner should be given their share from all of that. The 
people of each banner should then share that among themselves. The best [way] is 
to sell all of it [booty] to someone who wants [to buy it] then divide its [value] 
among those I [Abu Hanifa] have already described by taking aside the one-fifth 
share and dividing it into three shares, and dividing its four-fifths [share] among 
those foot soldiers and horsemen who acquired it along with those who join them 
from Muslim armies while they are in the Territory of War and before they take it. 
to the Territory of Islam.” They [also] said: “Whatever land Muslims conquer, the 
Imam has the choice, if he wills, to take its one- fifth [share] and divide its four- 


fifths [of share] among those who acquired it. And if he wants, he may make that 
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a taxed land (kharaj) and leave its people [living] there, paying its land tax and 
making it prosper as ‘Umar b. al-Khattab did in the land of [Iraq].” 

Bishr narrated from Abii Yusuf from Abi Hanifa that he [Abi Yisuf] 
asked him: “What do you think if the Imam gives to half of the army, then the rest 
of the booty is lost or burned?’ He replied: “The Imam should cancel the division 
and reassign it among the people again.” I asked: ‘What do you think if the Imam 
divides the booty in the Territory of War, then [another] army enters before they 
get out? Should the latter share, with those to whom the division has been made, 
what they already have taken?’ He replied: ‘No.’ I [Abii Yiisuf] asked: ‘What do 
you think if he gives only to half of the army, [then another army joins them]?’ 
He replied: ‘If he puts his hand on the division and gives only to one man and 
then a detachment enters [the Territory of War], they should not be given from 
that division because the Imam has already initiated its division.’” 

Abi Thawr said: “If the Imam sells the booty and receives its value, the 
one-fifth [share] should be taken from it and divided into five shares.” He [also] 
said: “The saying [in the Qur’an] ‘to God’ is the beginning of speech because 
everything belongs to God. The share of the Prophet is for the Imam to buy from 
it horses and weapons and to give to those in whom he sees strength for Islam and 
benefit for the Muslim people and a protection to them, [such as] the warriors or 
the people of knowledge, figh, and Qur’an. And one share should be for the 
people of kin, who are the relatives of the Messenger of God, and they are the 
offspring of Hashim and the offspring of al-Muttalib, to [maintain] a social bond 
with them. The rich among them and the poor, the male and the female, are the 


same in [taking it]. This is because God has assigned this [share] to them and the 
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Messenger of God divided it among them, and we do not know about him that he 
preferred some of them over others. And I do not know that there is any 
disagreement among jurists that if a man bequeaths one-third of his property to 
the offspring of a person, and they can be counted, that among them the male and 
the female and the young and the old should have the same [share] in it, without 
preferring some over others. Therefore, everything that is given to a group of 
people should be [divided] among them equally unless the one who orders such a 
[division] explains [the exact way of distribution].” He [also] said: “Only the poor 
among the orphans and the wayfarers should be given [any share] because this is a 
consensus [among scholars]. And one share for Muslim orphans, one share for the 
Muslim needy, and one share for the Muslim wayfarer. And four-fifths [of the 
booty] should be divided by the Imam among those adults who have participated 
in the combat.” He [also] said: “The Imam should sell all of what he acquires 
except [enemy] combatants. The Imam should look into their fate and do 
whatever is better for the Muslims, such as ransom, putting to death, or 
enslavement.” He [also] said: “As for lands, they disagreed on [their status]. Some 
of them said, ‘It should be divided as the rest of the booty is divided.’ This is the 
opinion of Abi ‘Abdullah and I say the same.” 

Abi al-‘ Aliya al-Riyahi said: “The Messenger of God used to be given 
booty, and he divided it into five [shares], four-fifths of which was for those who 
witnessed its [acquisition]. Then, he would take the one-fifth [share] and strike 
with his hand [through the spoil] and take from it what his hand held and dedicate 
that to the grand mosque in Mecca (ka‘ba), and this is God’s share. Then, he 


would divide the rest into five shares, and it would be one share for the 
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one share for the people of kin, one share for orphans, one share for 


and one share for the wayfarer.” (Narrated to us by Abii Kurayb 


eed; 


the ® _ 
ing: “Narrated to us by Wakt" from Abii Ja‘far al-Razi from al-Rabi‘ b. Anas 
sayi'e: 
from Abi al- Aliya.”) 
Ibn ‘Abbas said: “The booty used to be divided into five [shares]. Four of 


them were for those who fought over it, and [the remaining] fifth would be 


divided into four shares. The [first] fourth would be for God, His Messenger, and 
people of kin, meaning relatives of the Prophet. Whatever was for God and the 
Messenger would be for relatives of the Prophet. The Prophet would take 


something from the one-fifth [share]. The second fourth would be for orphans. 
The third fourth would be for the needy. The fourth fourth would be for the 
wayfarer, which is the group of poor [people] who stay with Muslims [for a 
while].” (Narrated to me by Abu “Uthman b. Salih saying, “Narrated to us by 
‘Abdullah b. Salih from Mu‘awiya b. Salih from ‘Ali b. Abi Talha from Ibn 


Abbas.”) 


& 
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[Section 34] 


The scholars of siyar unanimously agreed [based on] a 
tradition from the Messenger of God that he used to take for 
himself, from the whole booty, a chosen [property] that he 
dedicated to himself. For example, he would take from it a 
sword, a concubine, or a precious thing [from the booty], and it 
would only be for him and not for the army [combatants] who 
raided and engaged in warfare. This was for him [to choose] 
whether he participated in the battle or not. 


[Section 34.1] 


They disagreed on [the status of] this chosen [property] after 
his time. 


Abi Bakr al- Siddiq said, when Fatima said to him: “Do you inherit from 
the Messenger of God or does his family?”: “I heard the Messenger of God say, 
‘If God gives a prophet something, it should be for the one who is responsible for 
the affairs [of Muslims] after him.’” (Narrated to us by Abii Kurayb saying: 
“Narrated to us by Ibn Fudayl from al-Walid b. Jami‘ from Abii al- Tufayl from 
Abi Bakr.”) 

Al-Shafi‘i said: “It should be returned for the interests of Muslims.” 
(Narrated to us by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “The booty is divided into five 
[shares]. Four-fifths are for the army [combatants] and one-fifth is divided into 
three [shares] among orphans, the needy and the wayfarer.” ([Narrated by] al- 


Juzjani from him.) 
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Abii Thawr said: “It was narrated that the Prophet used to get a chosen 
[property] from the booty. Thus, if the Prophet did that and it was after the 
[Qur’anic] rule on dividing the booty had been revealed, the Imam should take it 
similarly to what the Prophet used to take, and he [the Imam] should dedicate it as 
the Prophet’s share from the one-fifth [share]. But if there is no proof [of the 
Prophetic practice], the Imam should not take anything from it. And God knows 
best.” 
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[Section 35] 


They [Muslim jurists] agreed unanimously that if women and 
children are captured and taken to the Territory of Islam, they 
should be [considered] booty and that if the army [combatants] 
have enslaved them and faced their [enemy] combatants in a 
desert land that is not owned by them [the Muslims], the Imam 
should not honor them [with manumission]. 


[Section 35.1] 


They disagreed on the permissibility of ransoming them with 
their men and selling them to disbelievers and on the rule 
concerning the combatants among them. 


Malik said: “This is for the Imam. If he wills, he may put them to death or 
if he wills, he may ransom with them Muslim captives. (Narrated to me by Yunus 
from Ibn Wahb from him.) Yiinus narrated to me from Ibn Wahb that he said: “I 
heard Malik [saying], when he was asked about [the case of] a man who buys 
slaves, from among the non-Arab Africans and Cyprians, and he wants to sell 
them to Christians before they embrace Islam: ‘I do not know of any prohibition 
[concerning this case], but I do not like that anyone does it.’” He [Ibn Wahb] said: 
“He was asked about [the case of] a man who buys a Cyprian and a Zoroastrian 
black man. ‘Should he compel them to embrace Islam?’ He replied: ‘Those are 
not Zoroastrians. The Zoroastrians are the ones who [live in] the East, the 
Persians. But those, their religion is not known.”!”” It was said to him: ‘Should a 
man compel this slave to embrace Islam if he buys him?’ He replied: “Yes, he 


should compel him to be a Muslim.”” 
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Al-Awza‘l was asked about the [male] captive: “Do you prefer that he be 
called upon to become a Muslim before he is put to death?” He replied: “He may 
put him to death if he wants. And if he wants, he may inform him about Islam, 
and if he embraces Islam, he becomes a slave for Muslims. And if he wants, he 
may free him, and if he wants, he may ransom with him Muslim captives,” 
(Narrated to me by al-‘Abbas from his father from him.) He [the father of al- 
‘Abbas] also said: “Al-Awza‘i said: ‘Muslims used to see no harm in selling 
women [slaves] to the enemy people, and they disliked selling [slave] men unless 
for ransoming with them Muslim captives.’” It was narrated to me from 
Mu‘awiya from Abii Ishaq that he said: “I asked al-Awza‘t about captives, from 
among the Byzantines and the Cyprians, who are acquired, either children or 
adults. He replied: ‘If you acquire a child from the Byzantine captives, you should 
not sell him to dhimmis, and if you acquire [a person] from among the Cyprians, 
Ethiopians, or Turks who does not have a religion that he recognizes, but his 
religion is such that whatever you invite him [to believe in], he will respond to 
you [with affirmation], then he should be [considered] a Muslim. And if you own 
him, do not sell him to them. And any adult that you acquire, you should invite 
him to Islam and teach him. And if he refuses, you may sell him to them if you 
want. And his [conversion to] Islam is for him to say, ‘There is no god but God.’ I 
asked: ‘What if he says it only with his tongue but he does not know [its meaning] 
in his heart?’ He replied: ‘If he says it, he is a Muslim, and then you teach him 
[about Islam] afterward.’” 

Al-Thawri said: “The Imam has a choice concerning the captives of the 


polytheists. If he wants, he may put them to death. If he wants, he may ransom 
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with them. If he wants, he may free them, and if he wants, he may enslave them.” 
(Narrated to me by ‘Ali from Zayd from him.) 

Al-Shafi‘i said: “If polytheists are captured, and they fall into the hands of 
the Imam, there are two rules [concerning their case]. As for adult men, the Imam, 
if he wants, may put all or some of them to death or free all or some of them, and 
he is not obliged to pay anything for what he does concerning that, whether the 
people in general capture them or only one of them does, and whether they [the 
Muslims] follow his [Imam/’s] order [to capture them] or a provincial governor 
captures them.” He [also] said: “He should not put them to death except out of 
consideration for the Muslims’ [interests], such as strengthening God’s religion 
and weakening His enemies and their anger. But putting them to death is lawful in 
any case. And he should not honor them with manumission unless he sees a 
reason related to the one who is freed, such as hoping for his conversion to Islam 
or restraining the polytheists and weakening them in any way possible. And if he 
does that, not based on the above reasons, I would dislike it, but he does not have 
to pay anything. He also may ransom Muslims with them. If he has the right to 
honor manumission without ransoming [Muslims], having the right to ransom 
should be more plausible.” He [also] said: “And whoever enslaves [a person] 
from them, takes [a property] from them, or takes a ransom from them, it is like a 
property that Muslims acquire as booty. It should be divided among them and the 
one-fifth share is taken from it.” He said: “As for those other than adult men and 
women, if they are captured, however the capture was done, they should be 
[considered] as an acquired property in the booty. He does not have the right to 


leave behind any of them or put them to death. And if he does, he should pay back 
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their value. The same [rule applies] to any of the soldiers other than him [the 
Imam]. If he does [that], he should pay back what he has consumed and destroyed 
from [the properties].” 

He [al-Shafi‘t] said: “Whoever among the polytheists is captured and then 
embraces Islam, his [conversion] to Islam prevents his blood from being shed, but 
his [conversion] to Islam does not lead him to be freed from enslavement if the 
Imam thinks that he should enslave him.” He said: “There is no harm if Muslims 
give the polytheists an enslaved [person] even if he has embraced Islam, if the 
[polytheists] who take him do not subject him to enslavement. I apply, in this 
case, the Prophetic tradition on the authority of ‘Imran b. Husayn that the Prophet 
ransomed two Muslim men with al-‘Ugayli who had embraced Islam.”'” He 
[also] said: “The Prophet ransomed two men with this al-‘Uqayli who had 
embraced Islam, and he [the Prophet] returned him to his country, although it was 
a land of disbelief, because of his knowledge that they would not hurt him nor 
oppress him due to his high status and honor among them.” He [al-Shafi‘i] said: 
“And if a man embraces Islam, he should not be returned back to people who 
overpower him and hurt him unless he is in the same state as al-‘Ugayli.” (It was 
narrated to us by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If Muslims besiege a city, a 
fortress, or army combatants from the enemy, and Muslims capture them and 
overcome the enemy combatants, and the provincial governor is with Muslims in 
the enemy territory, and then captives are brought [to him], [in such a case] if he 
wants to invite them to Islam, he may do that. And if he does not invite [them to 


Islam], there is no harm [in doing that] because the invitation has already reached 
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them. And if he wants to put to death all of the male captives, he may do that. 
And if he thinks that he should honor [their life] by treating them as spoils [of 
war] and divide them among the Muslims, he may do that. The Imam should look 
into which of these [decisions] is best for the Muslims. If their putting to death is 
better for the Muslims and more harmful to the enemy, then he should put them to 
death. And if he prefers to treat them as spoil and divide them among the Muslims 
and thinks that it would be better [for the Muslims], he should do that. But if he 
thinks that he should put them to death, he should not put to death those among 
them who are elderly, crippled, blind, injured, chronically ill, women, or boys. 
They should become spoils [of war] for Muslims in any state, whether they 
embrace Islam or not. They should be divided with the booty.” They [also] said: 
“There is no harm if captives are sold, whether they are men or women, to 
dhimmis and to Muslims. They should not be sold to enemy people. There is no 
harm if children from the capture are sold. If they are captured with [their] fathers 
and mothers, they should be sold with [their] fathers and mothers to dhimmis and 
to Muslims, and they should not be separated from each other. They should not be 
sold to enemy people if they have embraced Islam.” They [also] said: If the 
polytheists capture free Muslim people, from among the Muslim army 
combatants, and then Muslims acquire booties from the enemy in that war front 
and with these [booties] are slaves and goods, but those captured Muslims remain 
in the hands of the polytheists, the Muslims’ provincial governor should ransom 
those captives who are in the enemy’s hands from the booty that Muslims have 
acquired by ransoming them with the captives who are in the Muslims’ hands. 


They might also use the goods and properties they have acquired until they save 
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them from the polytheists’ hands. They should ransom them with these [slaves 
and properties] unless the booty has been divided up. If the booty has been 
already divided, he should ransom them [by paying] from the Muslims’ treasury 
office. But if the enemy refuses to accept ransoming them except with the slaves 
among them who have been captured [by Muslims], the Imam should take the 
slaves from those who have acquired them and ransom with them [Muslim 
captives], and he should reimburse their value to those from whom he took them 
to make them satisfied.” 

Bishr narrated from Abi Yisuf that he said: “Abi Hanifa said: ‘No one 
among the polytheists should be returned to the Territory of War if they have been 
subjected to capture [by Muslims]. They should not be [given] to ransom 
[Muslims] and they should not be sold’.” He [also] said: “Abi Yusuf said: ‘As for 
the sale, they should not be sold to them. But the Imam may ransom Muslims 
with them.’” 

Abi Thawr said: “The Imam may sell all of what he acquires except 
combatants. The Imam should look into their status, and whatever is better for 
Muslims, he should do, whether ransom, putting to death, or enslavement. Abi 
Bakr al- Siddiq used to not ransom [Muslim captives] with a polytheist captive 


even if he were given such and such mudds of dinars.”'” 


(Narrated to us by Abi 
Kurayb saying: “Waki‘ narrated to us from al-Hasan Ibn Salih from Layth from 
al-Hakam from him.”) 

‘Ata’ and al-Hasan said: “A captive should be either honored [with 


manumission] or given as a ransom [to free Muslims]” (Narrrated to us by Abi 


Kurayb saying: ““Waki‘ narrated to us from Sufyan from Ash‘ath from ‘Ata’ and 
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al-Hasan.”) The reason for the one [who said], “Polytheists may be given as 
ransom even if she is a woman,” is what Abi Kurayb narrated to us saying, 
“Waki‘ narrated to us from ‘Ikrima b. ‘Ammar from Iyas b. Salama b. al-Akwa‘ 
from his father that he said: ‘I raided with Abi Bakr [the tribe of] Hawazin at the 
time of the Prophet, and he gave me, as an extra share of spoil, a concubine from 
the offspring of Fazara, that was one of the prettiest Arab women. On her was a 
gash‘'*° whenever she took off her garment. [I took her with me] until I came to 
Medina. When I came to Medina, where the Prophet was, he sent for me and said: 
‘May God [have mercy on] your father. Give her to me [as a gift] and I gave her 
to him.’ He said: ‘He sent her away to ransom Muslim captives living in Mecca.’” 
The reason for the one who rejects giving polytheists as ransom is because this 
would help the polytheists, and all [jurists] concurred on the prohibition of selling 
weapons and horses to them and that [doing] this would help them. The same 


[rule applies to] all that can provide them with help. 


[Section 35.2] 


Malik said, according to what Yinus narrated to us from Ibn 
Wahb from him, and al-Awza‘i according to what al-‘Abbas 
narrated to me from his father from him, al-Thawri according 
to what ‘Ali narrated to me from Zayd from him, and al- 
Shafi‘I according to what al-Rabi‘ narrated to us from him, 
and Abi Hanifa and his companions, and Abi Thawr: “If the 
polytheist captives embrace Islam after the Imam _ has 
overcome and enslaved them and divided them among the 
army [combatants], their [conversion to] Islam does not 
emancipate them from enslavement.” 


Mujahid said: “If the people who have been [captured by] force embrace 


Islam, they should be [considered] free and their properties should be [considered 
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as] spoil for Muslims.” (Narrated to us by al-Rabi‘ from al-Shafi‘T from Sufyan 


from Ibn Abi Nujayh from him.) 


[Section 35.3] 


They [Muslim jurists] disagreed on the rule concerning what 
the polytheists acquire from Muslim properties or someone 
who joins them then Muslims acquire them back. 


Malik said, concerning what the enemy acquires from the properties of the 
Muslim people, “If it has been saved before being divided, it should be returned to 
its owner. As for what has already been divided, it should not be returned to 
anyone, as it has already gone into the collected booties.” (Narrated to me by 
Yiinus from Ibn Wahb from him.) He [Ibn Wahb] said: “Malik said, concerning 
[the case of] a man whose slave the polytheists have acquired and then Muslims 
take him as booty, ‘His owner has the right to [acquire] him unless he is included 
within the collected booty. If the booties have been divided, I do not see any harm 
if he [the owner] gets his value if he wants.” He said: “Malik said, concerning [the 
case of] a man who recognizes the [slave] mother of his child in Byzantine 
territory, and the booty has already been divided into five portions and those who 
deserve extra shares have received their shares and the people [in general] have 
received all of what belongs to them, ‘I do not think that she should be enslaved, 
and I think that the Imam should ransom her for her master. But if he does not do 
that, I think that her master should ransom her and he should not leave her. And I 
do not think that the one who acquired her should enslave her, and he should not 
consider it lawful to have intercourse with her because she is similar to a free 


woman, and because the master is obligated to ransom her if she has been injured. 
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This is a similar [case]. He does not have the right not to save the mother of his 
child, when she would be enslaved [thus] making intercourse with her lawful.’ He 
[Malik] said: ’And if he does not have anything with which he can ransom her, it 
becomes a loan that he is responsible for.’” He [Ibn Wahb] said: “Malik was 
asked about [the case of] a slave who escapes to enemy territory and the enemy 
takes him, then God helps Muslims to acquire him as booty: ‘Do you think that 
(his case] is similar to slaves that Muslims capture or similar to the goods they 
take : should these be given back to their [original] owner before the division and 
prevented from being taken after dividing up [the booty]?’ He replied: ‘The slave 
that is captured and the one who escapes are the same if they have been put in the 
collected [booty]. The latter is very much similar to the former in being put with 
the collected [booty]. He should not be given back to his [original] owner.’” 
Al-Awza‘l said about [the case of] a slave who escapes to enemy territory: 
“If he is taken [by Muslims] before he enters into one of their fortresses, he 
should be returned to his master. But if he enters a fortress and is captured, he is 
similar to the fortress’ people. He should be included with the spoil.” (Narrated to 
us by al-‘Abbas from his father from him.) He [the father of al-‘ Abbas] said: “He 
[al-Awza‘i] was asked about [the case of] a slave who escapes to enemy territory 
and marries there and has children, then Muslims acquire his offspring. Then, the 
slave asks [Muslims] for a pledge of security and is secured. He afterwards brings 
his offspring. Then the master catches the slave: ‘What should he do with him and 
his offspring? Should the master be given control over his slave and the latter’s 


offspring or not?’ Al-Awza‘l said: ‘He should not be given control over him and 
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his offspring because he entered [Muslim territory] with a pledge of security and 
therefore he should be secure.’” 

Mu‘awiya narrated to me from Abii Ishaq that he said: “I asked al-Awza‘i: 
‘What do you think about the goods of Muslims that the enemy acquires which 
are then later acquired back by Muslims?’ He replied: ‘Whatever is acquired from 
that, such as a slave, a mount, a concubine, or goods, and it is said that it belonged 
to so and so and that is clearly known, it should not be divided up [as booty]. And 
if its owner is absent, it should be put in the one-fifth [share]. And if it has been 
[taken] as a rented property, the one who rented it should pay the rent until he 
returns it to him [the original owner]. And if no one comes and claims it and no 
specific owner is known for it, it should be put in the collected booty. And if its 
owner comes [back] before it is divided up, he may take it [back].’” He [Abi 
Ishaq] said: “He also said: ‘I think that his slave should be returned to him unless 
his price has been divided up. And if he comes after he has been [included in] the 
collected [booty], he may get his value if he wants.’ I asked: ‘What if his 
[original] owner says to the one who acquired him [as booty], “I take his price, 
but wait for me for a few days”?’ He replied: ‘This is not for him [to decide] 
except if the one who has him in his hands wants [to do so]. If his [original] 
owner wants him, let him pay him his price and take his property. Otherwise, he 
does not deserve anything.’ It was said: ‘What if they disagree on the price and 
the buyer says, “I bought him with one hundred,” and his owner says, “You 
bought him with fifty,” and the price of the slave does not reach what the buyer 
says?’ He replied: ‘I think that what the buyer says holds.’ I asked: ‘If a man buys 


a concubine that the enemy has acquired [from Muslims] and she stays with him 
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for awhile, then her [original] owner comes and her price has increased or 
decreased, should he take her [back] at the same price for which he bought her or 
for her price on the day that he wants to take her back?’ He replied: ‘For the price 
for which he bought her.’ I asked: ‘Should he return any extra [money] if he had 
intercourse with her?’ He replied: ‘No. He had intercourse with her while she was 
lawful to him.’ I asked: ‘What do you think if Muslims acquire her and she 
already had a child from an enemy [man]?’ He replied: ‘A concubine should be 
returned to her [original] master unless she was included with the collected 
[booty]. And her child and whatever property that she gained as a gift should be 
put in the Muslims’ [booties]. And if they acquire her while she is pregnant, what 
is in her womb should be [treated as] one of her organs unless she delivers [her 
child]. Thus, she and what is in her womb should be returned to her [original] 
owner unless she is included within the collected [booty].’ I asked: ‘What if the 
enemy acquires him [slave] and with him is a property that he earned while he 
was with [the enemy] through his hand labor?’ He replied: ‘I think that his 
property that he earned through his hand labor should only be for his master, in 
addition to the slave himself. And if he earned a property through his hand labor, 
then he paid the enemy to buy [his freedom] and then came back, [the Imam] 
should return him back to his master. And if a slave passes by a property owned 
by the enemy and he acquires it then comes back, he should receive a small 
portion of it as a gift and the rest of it should be for the Muslims. And if Muslims 
conquer an enemy fortress and they acquire in it slave men and women who had 
been owned by Muslims but they converted to Christianity, and the Muslims 


acquire with them properties that they earned while living with them, then Islam 
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should be conveyed to them. The one who embraces Islam should be retumed 
back to his master if he comes before he is included in the collected booty. And if 
he refuses, he should be put to death.'*’ And their properties and what they earned 
while living with them and their children should be put in the Muslims’ collected 
booties.”” He [the father of al-‘Abbas] said: “I asked him about enemy 
[combatants] if they raid the Muslims’ territory and they acquire a slave or a 
mount for a Muslim, and then [Muslims] chase them and save [the slave] from 
their hands before they are able to take him into their territory: ‘Should he be 
included in the collected booty?’ He replied: ‘No.’ I asked: ‘Should he be given to 
the treasury office until his owner comes?’ He replied: ‘Yes.’ I asked: ‘What if he 
comes [to take him] after he has already been included in the collected booty?’ He 
replied: ‘He should take him, and the buyer should get [his price] from his 
owner.’ I asked: ‘What if the army combatants have already left?’ He replied: 
‘His price should be returned to his [original] owner.’ It was said to him: ‘What if 
they [enemy combatants] acquire a Muslim, a dhimmi, or a Christian slave, and 
then the Muslim’s brother or the slave’s master goes to them, after getting a 
pledge of security, while they are on land or in the sea, and he ransoms his brother 
or his slave with a hundred dinars or with another slave for him, a Christian, or he 
keeps him [with them] as a trust until he brings to them a ransom. He later 
receives his brother or slave and they receive [the payment] from him. Then 
Muslims chase them and acquire that [person] from them before they reach their 
territory and safe place with him or after they take him to their territory.’ He 
replied: ‘If that with which they ransom [the slave] is [taken] from the people’s 
property, he should be put with the Muslims’ collected [booties], but if it is taken 
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fom his property, he should be given to him. This is because it is incumbent on 
Muslims to ransom him from their spoil rather than his property. Thus, if he 
carries [the expense] from his property rather than theirs, it is more plausible that 
he be returned to him if he himself has acquired him.’ It was said to him: ‘What if 
a Muslim faces enemy [combatants] in their territory and is afraid of them before 
he intends to fight them, so he makes a truce with them with the provision that he 
give them his weapon and mount so thatso tha they do not attack him? They do 
that, then Muslims save him from their hands afterward.’ He replied: ‘It is the 
same as the first [case].’ It was said to him: ‘What if a captive in their hands gives 
them a covenant that if they set him free, he will send them a ransom of a 
thousand dinars? They do that, then Muslims acquire him.’ He replied: ‘It is the 
same as the first [case].’ It was said to him: ‘A Muslim gives the enemy a gift or 
sells to them a Christian slave, or he buys from them a Christian slave and pays 
them with a mount or a property and they receive that and acquire it, then 
Muslims capture it. [What would be the rule concerning this case?]’ He replied: 
‘Nothing among that should be returned to its [original] owner, and it should be 
put in the Muslims’ collected booty. And if its owner comes [to declare it] before 
it is divided up, it should not be returned to him.’ I asked him: ‘A fortress is 
approached by Muslims, or the Muslims are in ranks and the enemy in ranks, then 
Muslims shoot at them with arrows. Some fall down inside the fortress, on the 
fortress’ wall, or hit the fortress then fall on the ground or fall in the enemy’s 
ranks. Then God helps the Muslims to conquer [the fortress]. [What would be the 
tule concerning this case?]’ He replied: ‘Whatever is acquired from that, in the 


place where the enemy has more control, whoever recognizes his arrow should 
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take it. And whatever from that is not recognized should be put in the Muslims’ 
collected [booties].’ I asked: ‘Should not what is not recognized from that be 
considered as a lost property that needs to be claimed by someone (/ugfa)?’ He 
said: ‘No, but it is considered similar to the goods of Muslims that the enemy has 
acquired because it was in their fortress and in their hands.’ I asked: ‘Should 
anyone who recognizes his arrow and takes it sell it if he wants, or is that disliked 
because he has [already] used it to be nearer to God?’ He [al-Awza‘i] disliked that 
he sell it but [preferred that] he put it in its case so that he can shoot with it again. 
He [al-Awza‘i] said: ‘Whatever is found from what Muslims mostly control, and 
no one recognizes it [as his], let him [the one who finds it] give it as a charity to 


the one who needs it more than him, and he should not take it as his [own] 
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property. 

Al-Thawri said: “If the enemy acquires something from Muslims’ 
properties and takes it [to the Territory of War] and later Muslims capture it, then 
if its owner claims it before it is divided up, he has the right [to take it]. And if he 
acquires it after it has been divided up, he has the right to get the value of the 
price for which he bought it if he provides the proof that it was his property. And 
if the enemy acquires something that belongs to a [Muslim] man and then 
[another] Muslim man buys it from the enemy, and then he [original owner] 
provides proof that it was his property, he should take it back by paying the same 
price for which the [other] man bought it from the enemy. If he does not take it by 
paying that price, it should be for the one bought it.” 

He [al-Thawri] said: “If the enemy captures a Muslim slave that belongs to 


a Muslim and then a Muslim man buys him and emancipates him, he [the original 
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owner] does not have any right [to enslave him]. It is considered an [illegal] 
acquisition. And if it is a concubine that a man buys and with whom he has 
intercourse and she delivers [a child] from him, her [original] master has nothing 
[concerning her]. And if a free man, a mukatab, or a [slave] mother of a child is 
captured [by the enemy] then another [Muslim man] buys them, they should not 
be enslaved. The mukatab should be returned to his master and the [slave] mother 
of a child to her master. As for the free man, he does not have anything of 
[captivity] against him unless the captured person requests from him to buy him 
(from the enemy]. Or if the mukatab requests from him to buy him, then the 
mukatab would be in debt [to pay the buyer his price]. As for the mother of a 
child, she is not obligated for anything even if she requests from him to buy her.” 

He [also] said: “If a slave escapes to the enemy and Muslims capture him 
later, his owner has the right to [take] him whether he was included within the 
collected [booty] or not and without paying any price.” (Narrated to me by ‘Ali 
from Zayd from him.) 

It was narrated to me by Mu‘awiya from Abii Ishaq that he said: “I asked 
Sufyan [al-Thawri] about the goods of Muslims that the enemy acquires and 
which are then captured by Muslims, and their owner finds it in the hands of a 
man who has bought it from the enemy or from the collected [booty], or he has 
gained it as a share from the [booty]. He replied: ‘If the one who has it in his 
hands provides proof that he bought it, its [original] owner should receive its 
price. But if he gained it as a share, he [the original owner] should receive its 


value.”” He [Abii Ishaq] said: “Al-Awza ‘I said the same.” 
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He [Abi Ishaq] said: “I asked Sufyan [al-Thawri] and al-Awza ‘i about a 
slave who escapes to the enemy, then Muslims capture him. They said: ‘He and 
what the enemy captures [from property] are the same.’ He [al-Thawri] said: ‘If 
the buyer and the commodity’s [original] owner disagree on the price for which 
he bought it, the final say should be for the buyer.’ He [also] said: ‘If a man buys 
a concubine that the enemy has captured, then her owner comes and [her value] 
has increased or decreased, he may take her back by paying the original price 
when she was included within the collected [booty].’ I asked: ‘Should he [the 
buyer] return her dowry with her [to the owner] if he had intercourse with her?’ 
He replied: ‘No. Having intercourse with her is an [expected] consumption. Do 
you not think that if she has become blind, lost an eye, or become sick, it would 
be said to him: “If you want you may take her, or if you want you may leave 
her’’?’ I asked: ‘What do you think if he buys her and with her a child that [she 
delivered] from [having intercourse with] an enemy [person]? May he have 
intercourse with her if he wants even though he already knows her [original] 
master?’ He replied: ‘There is no harm [in doing so]. If her master comes, he may 
take her if he wants [by paying] her price. And if Muslims capture her and with 
her is a child from [an enemy person] and her master comes [to claim her] before 
she has been given as spoil, she and her child should be returned to her master.’”” 

He [Abii Ishaq] said: “I asked Sufyan [al-Thawri] about the goods, the 
mount, or the slave for a Muslim which the enemy acquires, then Muslims capture 
it later. He replied: ‘They should share it as booty.’ I asked: ‘May they share it 
even though they know that it belongs to a Muslim?’ He replied: ‘Yes, if its 


owner does not come [to claim it].’ I asked: ‘Is there any disagreement on 
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dividing it [as booty]?’ He replied: ‘No, is not most of what they acquire from 
booty like that? If its owner comes before it is divided . . .'® And if he comes (to 
claim it] after it has been divided up, he should take its price if he wants it.’ I 
asked: ‘What if it is known that he is a slave to so and so, and two men testify on 
[the man’s ownership] but he is absent, or the slave says, ‘I am a slave of so and 
so?’ He replied: ‘He should be given as spoil and he should not be believed [in 
what he says].’ I asked: ‘Should he be given more time?’ He replied: ‘[Yes], if his 
master is with the army or nearby. Otherwise, he should be given as spoil.’ I 
asked: ‘What if the slave is sold where the booty is divided, then his master comes 
before the price is [paid] and divided?’ He replied: ‘He should bring his price and 
submit it, and he may take his slave.’ I asked: ‘What if the enemy raids Muslim 
territory and they capture a slave or a mount for a Muslim, and then Muslims 
chase them and save it from their hands before they can take it to their territory, 
and they [the Muslims] sell it as part of the sold booties, then its owner comes [to 
claim it] and it has already been given as spoil?’ He replied: ‘He should take it 
without [paying] a price because the enemy did not take it [to their territory].”” 
Al-Shafi‘I was asked about the enemy to whom a slave escaped, or a 
camel ran away towards them, or they [the enemy combatants] raided and got 
them, or they had owned them: “Is there any difference between their [cases]?” 
He replied: “No.” It was said to him: “What do you think of them if Muslims take 
control of them and then their owner comes before they are given as spoil?” He 
replied: “They should be [given back] to their owner.” It was said: “What do you 
think if they have already been included in the collected [booties]?” He replied: 


“Jurisconsults have disagreed on [this case].” It was said: “What do you choose 
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from among these [opinions]?” He replied: “I ask God for guidance regarding 
[this case].” It was said: “Which of the two opinions corresponds to traditions and 
analogy (giyas)?” He replied: “The authoritative practice, according to my 
opinion, indicates, and God knows best, preference to the view of the one who 
says: ‘He should be for his owner before and after the division [of booty].’ As for 
analogy, it also supports [this view] without doubt.” He [al-Shafi‘i] said: “Based 
on this opinion, therefore, if the enemy captures a concubine belonging to a 
[Muslim] man, and then the one who acquires her has intercourse with her and 
she delivers [a child], then Muslims capture her, she and her children belong to 
her owner. But if they [the enemy people] convert to Islam, the concubine should 
be given back to her [original] owner, and the one who has had intercourse with 
her should receive her dowry and the value of her children on the day they were 
born.” He used as evidence the Prophetic tradition on the authority of ‘Imran b. 
Husayn.'® (Narrated to us from al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If a concubine of a Muslim man is 
captured by the enemy and she is given to one of them, then he emancipates her, 
she is [considered] free, and there can be no claim to [enslave her again]. The 
same holds if he has intercourse with her and she delivers a child from him, then 
Muslims acquire her and her child: she and her child are [considered] free, and 
there can be no claim [of enslavement] over her. The same holds if the one from 
the enemy who captured her makes a conditional agreement to free her, then 
Muslims acquire her, she is [considered] free with no claim [of enslavement] over 
her. And if the one who acquires her sells her to an enemy person, the sale is 


lawful. And if Muslims acquire her and then her [original] master comes when 
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ghe is put with the booty but before she is given as spoil, he has the right to [take] 
her. And if she has been given as spoil, he has the right to receive her price. And 
if she is in the hand of a man from the enemy and he gives her as a gift to a 
Muslim merchant who enters [their territory] with a pledge of security, he [the 
original master] should receive her price. And if the merchant sells her to a 
Muslim man before her [original] master comes [to claim her], the master from 
whom she was captured [by the enemy] should receive the price which the buyer 
paid. And if a Muslim man enters the Territory of War with a pledge of security 
and he buys her from the enemy, then he takes her out to the Territory of Islam 
and her [original] master comes to get her, he has the right [to receive] her price. 
And if her [original] master does not come until the enemy captures her again 
from the hands of the one who bought her, then Muslims acquire her, the one who 
bought her last has the right [to keep her] without [paying] anything if she is 
among the booty but not yet given as spoil. And if she becomes his without 
[paying] anything and then the first [master] from whose hand she was captured 
comes [to claim her], the latter should get her from the one who acquired her [by 
paying] the price for which he bought her the first time. And if no one among the 
two comes asking for her, and she is put with the booty until she is given as spoil 
and is included in the share of a Muslim man, then the first and the second men 
come asking for her, the last among the two has the right [to keep her] [by paying] 
her price. But if he does not ask for her, the first one does not have over her any 
claim [of mastership]. And if the second takes her [by paying] her price then the 
first comes asking for her, he [the latter] may get her by paying the price and 


Value for which he had bought her in the first place. And if a concubine of a 
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Muslim man is captured by the enemy and she belongs to a man among them, and 
he has intercourse with her and she delivers children from him, then Muslims 
acquire her and her children, then the one from whose hands she was captured has 
the right to [take] her and her children without [paying] anything if she and her 
children are among the booty and they have not yet been given as spoil. And if 
they have been given as spoil, he has the right to [pay] their price. The same holds 
if she is pregnant and delivers [a child] while she is among the booty. And if they 
are given as spoil and she becomes part of the share of a Muslim man before she 
delivers, then she delivers a child while she is [living] with the one of whose share 
she became a part, then the one from whose hands she was captured may take her 
and her child [by paying] her price only, according to what she was priced when 
she was made part of his share. And if the one from whose hand she was captured 
does not come asking for her until she becomes blind while [living] with the 
buyer, or her hand or foot gets cut off and the buyer takes the compensation for 
that, then the one from whose hands she was captured should not take her except 
[by paying] the whole amount for which he bought her. And none of [the 
payment] for the injury or the decrease [in her qualities] is counted for him, and 
the payment for the injury is for the one who bought her” (according to the 
opinion of Abi Hanifa and Abi Yisuf.) 

Al-Lu’lu’i said: “If she becomes injured while in the hand of the buyer 
[with] an injury that decreases [her value] in half and the buyer takes the 
compensation, the one from whose hands she was captured may take her [by 
paying] half of the [original] price. And if the injury decreases her [value] by one- 
third, he may take her [by paying] two-thirds of the [original] price. The same 
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holds if the buyer injures her, then the one from whom she was captured comes 
seeking her: part of the price should be cancelled accordingly and then he may 
take her. And if her eye becomes lost because of a disease or she becomes sick, he 
may not take her except [by paying] the entire price or he may leave [her].” 

All of them said: “If a she-camel or a [male] camel runs away to the 
Territory of War, or a mount goes to the Territory of War and falls into the hands 
of the enemy, or the enemy achieves victory over Muslims and takes from them 
mounts and camels, all of that is the same, and all becomes owned by the enemy, 
and if Muslims acquire it later and its owner finds it among the booty before it is 
given as spoil, he has the right to [take] it without [paying] anything. And if it is 
[recognized by its owner] after it has been given as spoil, he has the right to [take] 
it by [paying] its price. The same [holds] for cows, sheep, clothes, and all goods, 
except what can be weighed.” 

They [also] said: “The one from whose hands goods, a concubine, or a 
male slave has been taken and who comes seeking to take [it] back should not be 
believed, and even if he swears, his oath should not be accepted [in this case] 
unless he provides two trustworthy witnesses [testifying] that it was his property 
and that they do not know that he sold it or gave it away as a gift. And if they 
disagree on the price, the final say should be for the one who bought it in addition 
to his oath unless the one from whose hand it was taken provides evidence that he 
bought it with less than that. And if both provide evidence, the buyer’s evidence 
should be taken into consideration [over the original owner’s].” 

They [also] said: “If the polytheists capture something from the kinds of 


merchandise of a Muslim that are weighed or measured, wheat, barley, dates, 
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raisins, honey, oil, or the like, then Muslims capture it later and its owner comes 
to take it, then if he finds it in the booty before it is divided up, he has the right to 
[take] it without [paying] anything. And if. . .'8* because he should be judged to 
take it and it is in the hands of the one of whose share it became a part with the 
same measure or same weight, and therefore, if he is given the same as what he 
should get, we would void this [transaction]. And if the one of whose share it 
became a part sells it, the one whose [merchandise] was taken from his ownership 
may take it from him by [paying] its price if it has still not been consumed. But if 
the buyer has already consumed it, its [original] owner does not have any right 
over the buyer. The same holds for everything that the enemy captures from 
Muslim goods. If it is consumed while in the booty, whether consumed by the one 
of whose share it has become a part or consumed by the one who bought it or it 
could not be gained, its owner from whose hand it was taken does not have any 
right [of ownership] over the one who consumed it or the one who sold it in all of 
that.” They said concerning dirhams and dinars the same as wheat and barley. 
They [also] said: “If the polytheists capture a garment belonging to a 
[Muslim] man then Muslims capture it and it becomes part of the share of a man, 
and he cuts it and sews it as a shirt, then its owner from whose hand it was taken 
comes [to take it], he does not have any right [of ownership] over him. The same 
[holds] if they are knitting threads and he weaves them, or wheat and he grinds it. 
Also, if the polytheists are the ones who did [that], the owner of the threads does 
not have any right over him, whether it is in the booty before being divided or 
after it has been divided because since threads were taken from him, he should not 


take a garment. The same holds for all [other] things.” 
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They said: “If it is a garment and the one who has it in his share paints it 
then its owner comes, he has the [right] to take it, and he should pay [the extra 
amount by which] the paint increased [its value].” 

They said: “If a mukatab of a man, a [slave] mother of a child, or a 
mudabbar of a Muslim man is captured by the enemy people then Muslims 
acquire him, his owner has the right to [take] him without [paying] anything, 
whether he has been given as spoil or not. But if he is given as spoil and [later] 
taken from the hands of the one of whose share he became a part, the one from 
whom he is taken should receive a compensation that is equal to his price if he is 
a slave. The same holds if he is a slave that the polytheists captured and then 
manumitted or made as mukatab or mudabbar, then Muslims acquire him and he 
is given as spoil and becomes part of a man’s share, and they do not know what 
the polytheists had done with him, such as manumission, tadbir, or kitaba.'®° 
Then [if] they find out later, he is [considered] free and no claim of [enslavement] 
is over him. And the one from whose hands he was taken should be compensated 
for his price if he had been a slave. And if a slave from among the Muslims’ 
slaves or a concubine escapes to the Territory of War and he falls into the hands 
of the polytheists who overcome him, then Muslims capture the slave or the 
concubine and the owner of the concubine or the slave comes seeking to take him 
while he is with the booty before being given as spoil or after, his owner from 
whom he had escaped has the right to [take] him because he escaped to them and 
they did not take him by force (according to Abu Hanifa’s opinion). The same 
holds if the concubine has delivered children from a man from among the enemy 


people: the master has the right to [take] her with her children, whether she has 
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been given as spoil or not. The same holds if a man buys her from the booty or 
she becomes part of a man’s share and he frees her, and then her owner, from 
whose hands she had escaped, comes [to claim her], he has the right to take her 
without [paying] anything. And the manumission made by the man who 
emancipated her is [considered] void because the escaped concubine was not 
captured [by force] by the polytheists. And if she delivers children from the one 
of whose share she became a part or from the one who bought her from the booty, 
then the one from whom she had escaped comes [to claim her], it should be 
judged that he receive her dowry and the price of her children from the one who 
had intercourse with her. And if she is from what the enemy had captured and [is 
then] recaptured [by Muslims], the manumission is [considered] valid, and her 
owner does not have any claim of [ownership] over her.” 

Zufar, Abii Yusuf, and al-Lu’lu’I said: “The escaped concubine and the 
captured one are the same. If the one from whose hand she has escaped or from 
whose hand she was captured finds her in the booty before she has been given as 
spoil, he has the right to [take] her without [paying] anything. And if she has 
become a part of a Muslim man’s share, he [the owner] has the right to [take] her. 
And if the Imam has sold her, he [the original owner] has the right to [receive her] 
price that is equal to the one for which the merchant had bought her. And if she 
delivers [a child] from the one of whose share she has become a part or from the 
merchant who has bought her, the one from whose ownership she had escaped or 
from whose ownership she had been captured does not have any claim [of 
ownership] over her or her child. The same holds if the one of whose share she 


has become a part makes her a mudabbara or the one who has bought her [does 
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ihe same]: the tadbir would be lawful, and the one from whose ownership she had 
escaped or from whose ownership she had been captured does not have any claim 
fof ownership] over her.” 

Abi Thawr said: “If a slave escapes to enemy territory and then is 


captured by Muslims, he should be returned to his owner before being given as 


spoil or after. The same holds if the enemy captures him then Muslims recapture 


” 


him. 
[Section 35.4] 


They [Muslim jurists] disagreed on the rule concerning a man 
who buys a concubine or a slave from the collected booty and 
acquires with them a property after the army combatants have 
dispersed. 


Malik was asked about a man who buys a concubine from the Byzantines’ 
collected booty, and when he has left with her, he finds jewelry with her. He 
replied: “I do not see any harm [accruing] from what he gets, such as one set of 
earrings and the like. As for the large amount among that, which has a high 
[value], I do not think [it should be his].” It was said to him: “They might also 
buy, in Byzantine land, a ball of threads or the like with one dirham or so, and 
when the man leaves to his country and needs these threads and he opens it, he 
finds in it gold crosses that have [the weight] of seventy mithqdl.” He replied: “I 
hope that there is no harm in [having] it. What should he do? They dispersed and 
he went to his country, and those are here in Syria. He does not know what to do.” 
(Narrated to me from Yiinus from Ashhab from him.) 

The giyads of al-Awza‘l and al-Thawri’s opinion is that if he acquires with 


her a property before the army combatants have dispersed, he should return it to 
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the booty. And if the combatants have [already] dispersed, he should pay it as 
charity. 

The giyas of al-Shafi‘?’ s opinion is that it should be returned to the booty 
if the booty has not [yet] been divided up. And if it has [already] been divided, he 
should submit it to the Imam. 

Al-Sha‘bi said about [the case of] a man who buys a concubine from the 
booty [74] and with her [he finds] gold or silver: “It should be put in the treasury 
office.” (Narrated to us by Abii Kurayb saying, “Narrated to us by Waki‘ from 
Zakariyya from him.”) 


[Section 35.5] 


They [Muslim jurists] disagreed on the rule concerning the 
polytheists’ children if they are captured and with them are 
their fathers and mothers or only one of them or no one among 
them [the parents] is with them. 


Malik was asked about [the case of a Muslim] who buys a young Christian 
boy who might embrace Islam if he reaches puberty [while living] with him. He 
replied: “How can a young [person] be taken away from his parents?” It was said 
to him: “They died.” He replied: “I do not see any harm if he buys him, in my 
opinion.” Then he was asked about Zoroastrian captives: “May they be sold to 
those who embrace [a religion] other than the religion of Islam?” He did not see 
any harm in [doing] that. (Narrated to me by Yunus from Ashhab from him.) 

Al-Awza‘T was asked about [the case of] a boy and his father, a 
disbeliever, who becomes part of a man’s share, and [then] his father dies while 
[still] a disbeliever, and then the boy dies afterward: “Should he be prayed over 
[with the funeral prayer]?”!** He replied: “Whoever bought a boy is fit for the 
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service, even if his father is not with him. And if his father leaves [the Territory of 
War] and [enters] with a pledge of security with the intent to buy him, he [the 
Muslim] does not have the right to sell him because he has left his religious 
community and entered into Islam when he bought him.” (Narrated to me by al- 
‘Abbas from his father from him.) 

It was narrated to me from Mu‘awiya from Abii Ishaq that he said: “I 
asked al-Awza‘I saying: ‘Children among the captives are acquired with their 
fathers and mothers. [What would be the rule concerning their case?]’ He replied: 
‘If he dies young while in the general spoil or in the one-fifth share or in the extra 
share of people and they are in enemy territory, there should be no prayer over 
him unless he has been given as spoil. But if he is taken from the booty and given 
as spoil and owned by Muslims, or some people among them buy him and share 
him and then he dies, he should be prayed over even if he is in enemy territory. 
And [the same holds] even if his parents are with him because the Muslims have 
more right over him than his parents. And if one of them emancipates his share 
[of the slave], his partners are obligated to free him.’” He [Abia Ishaq] said: “I 
asked Sufyan [al-Thawri] about captives who are acquired while still young and 
some of them die. He replied: ‘It has been said, “If they enter into the Muslim 
community, they should be prayed over.”’” 

Al-Shafi‘T said: “If with young boys are their fathers and mothers, the rule 
concerning them is the same as the rule concerning their fathers in terms of selling 
and buying from enemy people, polytheists, and others. And if he dies, there 


should be no prayer over him. And if they fall [under our control] and no one 


among them has one of his parents with him, they should not be sold to 
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polytheists, nor should they be paid as ransom because the rule concerning them 
is the same as the rule concerning their fathers, but if they [are] moved to be with 
us and [there is] no parent with any of them, the rule concerning him is the same 
as the rule concerning his owner.” (Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa said: “If Muslims capture women of the enemy people and 
their children, and they are in the hands of the Imam with the booty and one of 
them dies, whether young or old, he should not be prayed over. And if they are 
taken out to the Territory of Islam and one of their men or women dies before he 
embraces Islam, he should not be prayed over. And if one of their boys dies 
before reaching puberty and with him is his father or his mother, he should not be 
prayed over if he did not embrace Islam, whether he had been given as spoil or 
not. And if a child among them, a girl or a boy, who has not reached puberty dies 
in the Territory of Islam without embracing Islam and his parents or one of them 
was not captured with him, he should be prayed over, whether he died while still 
in the booty or after he became part of one of the Muslims’ shares.” 

He [also] said: “If his parents or one of them is captured with him and they 
are taken out to the Territory of Islam, and then his father dies in the Territory of 
Islam or the parent with whom he was taken to the Territory of Islam dies, then 
the child dies before embracing Islam, he should not be prayed over. And if the 
child is captured first and taken to the Territory of Islam, then his parents or one 
of them is captured afterward, he should be [considered] a Muslim because since 
he was in the Territory of Islam before one of his parents was captured, he is 
[considered] a Muslim; and if he dies, he should be prayed over. And if his 


parents or one of them is captured and taken out to the Territory of Islam, then the 
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child is captured afterward, whether he is captured by those who have captured 
his parents or captured by others in another place, he is [considered to be 
following] his father’s religion, and he should not be [considered] a Muslim. And 
if he dies, he should not be prayed over. And if the child is captured and with him 
is his grandfather or his grandmother, and no one among his parents is captured, 
[75] he should be [considered] a Muslim if he is taken out to the Territory of 
Islam, and he is not [considered to be following] his parents’ religion. And if he 
dies before embracing Islam, he should be prayed over.” (This is [also] the 
opinion of Zufar, Abii: Yusuf, and al-Lu‘lu’1.) “And if she is a girl who has not yet 
menstruated, and she reaches [an age] at which someone like her would be having 
intercourse, then she is taken out to the Territory of Islam, she should be 
[considered] a Muslim. And if she becomes part of a Muslim man’s share, he 
should wait for a month, then he may have intercourse with her.” And if she 
declares disbelief and says: “I will not embrace Islam,” Abu Yusuf said 
[concerning this case]: “She should be considered an apostate, and I dislike that 
he have intercourse with her.” Zufar and al-Lu’lu’I said: “It should not be 
[considered] disbelief until she reaches puberty. And he has the right to have 
intercourse with her, whether she is from the People of the Book or from others.” 
Al-Awza‘l was asked about [the case of] a man who buys a child from the 
polytheists’ children and then he dies. “Should he be prayed over?” He replied: 
“Khasif narrated to me that he said: ‘We bury him and we do not pray over 
him.’'*’ Someone other than him used to say: ‘He should be prayed over because 
he entered into Islam when he bought him.’” (Narrated to us from al-‘ Abbas from 


his father from him.) 
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Al-Sha‘bi was asked [by someone]: “I come to Khurasan and buy captives 
there, and [sometimes] one of them dies. Should there be a prayer over him?” He 
replied: “If he prayed, you should pray over him.” (This was narrated to me from 
Mu‘awiya from Abi Ishaq from Sufyan from Salama b. Tammam saying, “] 
asked al-Sha‘bi.”) 

Abii Ishaq said: “I asked Abii ‘Awn about captives who die while still 


young while they are in the ownership of Muslims.” He replied: “Until they 


” 


pray. 


[Section 35.6] 


They [Muslim jurists] disagreed on what prohibits the 
shedding of an enemy’s blood after their unanimous agreement 
that if he says: “I bear witness that there is no god but God 
and that Muhammad is His servant and messenger, and that 
everything that he came with is true, and I dissociate myself 
from all religions that disagree with Islam and the belief in the 
oneness of God,” his blood is immune from being shed. The 
same holds if he is given a pledge of security before he is 
overcome [by capture] while resisting [Muslims]: his blood is 
immune from being shed. 


It was said to al-Thawri: “A man attacks a disbeliever and when he is over 
him [to slay him], he says: ‘There is no god but God,’ and he [the Muslim] stops 
attacking him but then he [the disbeliever] comes at him fighting.” He replied: 
“He should fight him if [the disbeliever] fights him and stop attacking him if he 
says it.” (Narrated to me by Mu‘awiya from Abii Ishaq from him.) 

Al-Awza‘T was asked about a man who attacks a disbeliever and then [the 
latter] says: “There is no god but God,” and he [the Muslim] sees that he wants 


him to refrain from [attacking] him, and when he refrains from [attacking] him, he 
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goes toward his country. Should he follow him?” Al-Awz4‘l replied: “He should 
follow him and fight with him, and if the disbeliever stops fighting with him or 
says, ‘I [profess] Islam,’ he should bring him to the Imam.” (Narrated to me from 
al-‘Abbas from his father from him.) 

It was narrated to me from Mu‘awiya from Abii Ishaq that he said: “I 
asked al-Awza‘I about captives from the Byzantines and the Sicilians who are 
acquired, [both] young and adult.” He replied: “Whoever you acquire from the 
young Byzantine captives, you should not sell him to the dhimmis, and whoever 
you acquire from the Sicilians, Ethiopians, Turks, or others who does not profess 
areligion that he knows and he does not clearly explain it, but his religion is that 
whatever you invite him to [embrace], he responds [to it positively], he should be 
[considered] a Muslim. And if you own him, do not sell him to them. And 
whomever you acquire from the adults, you should invite him to embrace Islam 
and teach him. If he refuses, you may sell him to them if you want. And his 
[conversion] to Islam is for him to say, ‘There is no god but God.’” He [Abi 
Ishaq] said: “I asked: ‘What if he says it [only] with his tongue and his heart does 
not know it?’ He replied: ‘If he says it, he is a Muslim, then you teach him 
afterward.’” 

Al-Shafi‘T said: “If the one who wants to be accepted [as a Muslim] comes 
to the Imam and bears witness that there is no god but God and that Muhammad is 
His servant and messenger, and the Imam accepts him, his inheritance is for his 
Muslim heirs,'** and the one who puts him to death should pay expiation and 


blood money.” (Narrated to us from al-Rabi‘ from him.) And this, from his 
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saying, indicates that if an enemy person says that, his blood and his property are 
immune from [being shed and destroyed and acquired]. 

Abii Hanifa and his companions said: “If he says: ‘I bear witness that there 
is no god but God and I bear witness that Muhammad is His servant and 
messenger,’ and he does not say, ‘I am embracing Islam,’ he is not [considered] a 


Muslim.” 


[Section 35.7] 


They disagreed on the rule concerning a man from the army 
combatants who manumits one of the captives before the 
division [of the booty]. 


Al-Awza‘i said: “If a man from the army combatants manumits a captive 
from the [capture] of the army connate of whom he is [a part] and he has a 
share in it, his manumission is invalid.” (Narrated to me from al-‘Abbas from his 
father from him.) 

Al-Thawri said: [76] “If Muslims capture a polytheist man, and between 
him and a [Muslim] man from those who captured him is a blood relation, he 
should not manumit his share in him because it is not known who has the right [to 
own him] until he is given as spoil and becomes part of his share.” 

He [also] said: “And if a Muslim man witnesses [taking] the booty and he 
manumits a man who is [included] in the booty, he should not manumit him until 
he has been given as spoil and become part of his share.” It was said to him: 
“What do you think if Muslims divide their booties and his blood relative 
becomes [shared] between him and few others?” He replied: “He may manumit 


him and pay his partners.” He [also] said: “And if he is a mu‘dhad and he raids 
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with them [the Muslims], it is the same [rule].” (Narrated to me by Mu‘awiya 
fom Abi Ishaq from him.) 

He [Abi Ishaq] said: “Al-Awza‘l was asked about that and he replied: ‘He 
should not manumit his share in him if he is in the general [booty], and if he is 
[given] as an extra share of spoil between him and a large group of people, he 
should not manumit in such a case even if he is his father or his brother until he is 
in his ownership or divided between him and a few others. This is the same if he 
manumits a [slave] boy while he is with them: it should not be permitted until he 
is in his ownership or divided between him and a few people.” 

Al-Shafi‘T said: “If Muslims overcome the enemy and with them there is a 
Muslim’s child owned by the enemy, who is the son of a slave woman from 
among them, or among them is a Muslim’s father who is still among the enemy 
people, and his [Muslim] son participates in the war and he receives a share in his 
father or [in the opposite case] in his son, who are among them, any one of the 
two should not manumit the other until they are divided up. And if one of the two 
or both of them become [part of] his share, he should manumit, and if he does not 
[become part of his share], he should not manumit. And if someone says: ‘You 
say if he owns his father or his son, he atioula manumit him,’ and I say this if he 
brought his ownership by buying him or accepting him as a gift. But if he is 
donated to him or bequeathed to him, I would not [condone] his manumission of 
him until he accepts him [as a gift] and he can return the gift and what is 
bequeathed. If he acquires.him [as booty], he should leave his share from the 


booty.” (Narrated to us from al-Rabi‘ from him.) 
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He [also] said: “He should not manumit him until he is in his ownership 
through division [of the booty] or through purchase, because this [case] is not 
similar to the [case] of a concubine with whom he had intercourse while he had a 
share in her. This is because we prevent applying the hadd based on doubt, but we 
do not validate ownership based on doubt.” (Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “If one of the Muslim armies 
acquires polytheist captives and the capture is not divided up and is not sold until 
a Muslim man from the army manumits a person from the spoil, the manumission 
is invalid. The same holds if a man from the army manumits all of them: his 
manumission is invalid because it is not [yet] known where his share [belongs]. 
And if he sells, his sale should not be permitted. The same holds if all of the 
army’s combatants who have overcome them manumit them: their manumission 
should not be permitted until they are divided up. The same holds if the Imaim 
takes away their one-fifth share then he wants to divide their four-fifths among 
the army combatants, and a man from the army or all of the army combatants 
manumits all or some of them: it should not be permitted. And if the Imam 
divides them up and each number of them [the Muslims] receives one man or two 
men from the spoil or more than that, and if the number of those to whom [spoil] 
is distributed is a hundred or less, and one of them manumits one or all of them, it 
is permitted, and he should pay his partners the value of their share if he is 
wealthy, but if he is in need, they [the freed slaves] should hasten to pay the share 
of his partners. And this [case] and the previous one are the same in terms of 


qiyas, but we prefer to permit the manumission if it happens among one hundred 


ae 
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(Muslims) or less, and if it is among more than a hundred and there is no doubt [in 


affirming] that, then one of them manumits [a slave], we would not permit it.” 


[Section 35.8] 


They disagreed on the rule concerning a man from the army 
who puts a captive to death. 


Al-Awza'l was asked about a man who captures a disbeliever and puts 
him to death or puts a captive to death after he reaches with him to the Imam. He 
replied: “If he puts him to death after he captures him, he should be punished. 
And if he puts him to death after reaching with him to the Imam, he should be 
fined his price.” (Narrated to me from al-‘Abbas from his father from him.) 

Al-Shafi‘T said: “If a man puts a captive to death before or after reaching 
the Imam, whether in the Territory of War or after leaving it, without the Imam’s 
command, he is committing a bad deed, and he should not be fined. This is 
because since the Imam may free him, put him to death, or ransom [a Muslim 
captive] with him, the rule [concerning him] is different from the rule of 
properties that the Imam should not [take] but give to those who acquired them. 
[77] But if he puts a child or a woman to death, he should be punished and fined 
their prices. And if he consumes a property, he should be fined its value. 


(Narrated to us from al-Rabi‘ from him.) 
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[Section 36] 


They [Muslim jurists] agreed unanimously that the separation 
between a child, whose suckling front teeth have not yet fallen 
out and who has not yet reached seven years old, and his 
mother is not permitted. 


[Section 36.1] 


They, however, disagreed on the permissibility of the 
separation between him and someone other than his mother, 
on the time in which the separation is permitted, and on the 
rule concerning the sale if a separation between them [is done]. 


Malik was asked about the Prophetic tradition which says: “A mother 
should not be deprived of her child.”!®° He replied: “As for us, we hold that there 
should be no separation between a mother and her child until he reaches puberty.” 
(Narrated to me by Yiinus from Ibn Wahb from him.) 

He [Ibn Wahb] said: “I asked Malik: ‘What is the exact [age] limit for 
that?” He replied: ‘If he has lost his suckling teeth.’ | asked him: ‘What do you 
think about the father and his child?’ He replied: ‘Nothing like this is included 
[within the rule].’” 

Al-Shafi‘T said: “If a man owns people from the same household, he 
should not separate a mother and her child nor a child and his father until the boy 
Teaches seven or eight years old. If he reaches that age, it is permitted to separate 


th 
“m. The same holds [concerning] a grandchild whoever they are. As for 


b 
rothers, Separation may be [done] between them.” (Narrated to me by al-Rabr’ 


from him.) 
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Abii Hanifa and his companions said: “It is incumbent on the army’s 
commander that if they acquire booty from the enemy and with them are slaves, 
and he wants to divide them up or sell them and among them are a man and his 
wife and with them are their young children, whether they embrace Islam or not, 
he should put the man, his wife, and his children in the share of a Muslim man, 
And if the number of slaves does not make this man, his wife, and his children 
[part of one] share, he should give them to a small group of Muslims. If this 
cannot happen, he should sell them together and he should not separate them. And 
if he separates them in the division or the sale, it is [still] legally valid, and he is 
[considered to have] committed a bad deed” according to the opinion of Abi 
Hanifa and Zufar. As for Abii Yiisuf and al-Lu’lu’l, they said: “It is incumbent on 
him if he separates them that he get them back until he can join them together to 
sell them or assign them to the share of [one] man. The same holds if there are 
among the captives a woman and her young son and his father was not captured 
with them, or there are a man with his young son and the boy’s mother is not with 
them, or there are two young brothers or one of them is young and the other an 
adult and neither of their parents is with them. The same holds for the sisters if 
both are young or if one of them is young and the other an adult. The same holds 
for a man and his nephew who is young, and the boy or the girl if there is with 
one of them his paternal or maternal uncle or his grandfather or grandmother or 
nephew or an immediate blood relative from the men or women: [in all cases] the 
[army] commander should not separate any of them in terms of division or sale. 
And if there are with the boy his parents and with him [also] his paternal and 


maternal uncles, there is no harm in separating the paternal and maternal uncles 
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and the parents with the boy. He should not separate the parents and the boy in the 
division and the sale. And if he separates any of those whom we have named, he 
is committing a bad deed, but it is [still] legally valid,” according to the opinion of 
Abi Hanifa and Zufar. “And he should not separate [them], but if he separates 
[them], he should take them back until he can join them together then assign all of 
them in the share of [one] Muslim man or sell them together,” according to the 
opinion of Abi Yisuf and al-Lu’lu’I. 

All of them said: “There is no harm if he separates a woman and her 
husband, if they are both in the capture, in terms of division and sale, and he may 
assign the husband to the share of a man and the wife to the share of another 
while they are still married.” 

They [also] said: “Concerning all of those that we mentioned who should 
not be separated from their companion, it is not permitted to separate them as long 
as they are young. But if they are adults who have reached maturation and there is 
no young [person] among them, there is no harm in separating them in terms of 
division or sale. And if there is a boy in the capture and with him are two, three, 
or more of his brothers, and the same holds if there are with him his brothers or 
sisters, [78] paternal or maternal aunts, whether they be young or adult, he should 
not separate between any one of them and the boy in terms of division or sale.” 

As for Bishr, he narrated from Abi Yisuf that he said: “I do not invalidate 
the sale in any [case] of separation except in [the case of] a child and his mother. 


As for between blood relatives, I dislike that, but I do not invalidate [that type of] 


Sale,” 
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The reason (‘illa) for Malik’s opinion that separation is permitted except 
between a child and his mother is that for a child and his mother, there is a 
consensus on prohibiting the separation between them, and therefore one should 
abide by this [judgment]. And [as for] other than the [case of the] two [mother ang 
child], it is disagreed upon. And a man has [the right] to change anything in his 
ownership as he wants unless he is prohibited with what he should abide by.” 

The reason for al-Shafi‘i’s [opinion] is similar to this, but for him the 
father is the same as the mother, in the sense that the child cannot be independent 
from any one of them because the father is obligated to provide for the child. But 
the brother, for him, is not like that. As for the limit he sets as seven or eight years 
of age, it is [based on] the choice that God’s Messenger gave to a boy between 
parents, and this would be a separation between them.'*° The same holds in the 
case of capture. 

The reason for the one who holds Abi Hanifa’s opinion is that everyone 
who is an immediate blood relative is similar to the mother [based on] giyas. This 
is because she is an immediate blood relative and therefore separation is not 
permitted except during the time [of the child’s age] in which there is no 
disagreement due to their consensus to prohibit [such separation] in any situation 


related to a boy. All of the situations that relate to a boy are the same.'”! 
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[Section 37] 


All of the scholars of siyar agreed unanimously, based on 
tradition, that the Messenger of God gave the captives of 
Qurayza, when they asked him to rule among them according 
to Sa‘d b. Mu‘adh’s judgment, what they asked for, and that 
the Banu Qurayza accepted Sa‘d’s judgment [which was that] 
he ruled that their combatants be put to death and their 
children enslaved, and that the Messenger of God executed 
Sa‘d’s rule and put their combatants to death and enslaved 
their children. 


[Section 37.1] 


Then scholars disagreed on the like of such judgment and who 
should be permitted to follow his judgment. 


Al-Shafi‘T said: “There is no harm if the Imam accepts from the people of 
a fortress or some of them that they follow the Im&am’s judgment or that of other 
than the Imam if the one whose judgment is followed is trusted and in the position 
to do so in terms of his rational ability and his view of Islam. This is because the 
sunna and traditions indicate that the Imam’s acceptance is for those whom I have 
described from well-trusted and knowledgeable people. Thus, it is not permitted 
for the Imam, in my opinion, to accept other than those of the people of trust and 
teason, [otherwise] he would then be accepting other than what they [the enemy 
people] have accepted from him. And if he does [that], he has abandoned the right 
View [of Islam] without having any excuse [to do so].” (Narrated to us by al-Rabi* 


from him.) 
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Abii Yisuf said: “If the people of a fortress accept that so-and-so judge on 
[their case] and that if they do not accept him as arbiter, they will be returned to 
their fortress, and they accept this [agreement] and then this [Muslim] person 
judges that the combatants should be put to death, it [the judgment] should be 
executed based on their initial acceptance and they should not have [the right] to 
rescind this [agreement] after the judgment is decided. But if they retract from 
that [agreement] before this person judges [on their case], they have [the right] to 
do so. And if they accept but then dislike that so-and-so judge [on their case] 
before he rules, they should be returned to their fortress. Do you not see that if 
this person were to die before he rules, they would be returned to their fortress? 
And if this person declines to rule, they should be returned to their fortress. And if 
they and the Muslims agree that another Muslim judge [on their case] and he rules 
[in favor of] putting [combatants] to death and enslavement, it is permitted. And if 
he rules that they be dhimmis and pay the khardj, it is permitted. And if he rules 
that they be enslaved and [considered] booty, it is permitted, and they are obliged 
to do so. And if he rules that they be returned to their fortress and the matter 
judged later, it is permitted for Muslims [to do so], similarly to saying, ‘I will not 
rule,’ or similarly to [the case of] his death. And if he rules [on their case] that 
they live in the Muslims’ territory without paying a poll tax on themselves, this is 
not permitted. Such a judgment from him is against the [79] sunna. And if they 
accept to be dhimmis and pay the poll tax, they have [the right] to do so. But if 
they dislike paying the poll tax, they should be returned to their fortress and 
fought. And if some of them come out so that soand-so would rule [on their case] 


and when they reach the Muslim army, the fortress is conquered and those inside 
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it are put to death, then those in our hand should be [treated] according to what 
they have agreed on. If they make a condition that if they do not accept [the 
agreement] they would be returned to their fortress, and they do not accept the 
judgment over them and the fortress has [already] been conquered and 
demolished, they should be returned to the nearest place in which they feel safe. 
And if the people of the fortress have concurred on [accepting] the decision of 
those [who came out] regarding the peace agreement, the Muslims should not 
fight with them until they know what those [who came out] did. But if they [the 
Muslims] do [fight] and put them to death, there should be no blood money or a 
guarantee of payment for them [to pay], but they would be doing a bad deed and 
an injustice and doing what is not permitted for them to do. And if soldiers from 
the polytheist people or from the people of the fortress ask Muslims for a pledge 
of security while they are in the midst of fighting and they grant them a pledge of 
security, then they fall into the hands of Muslims and they want to leave to their 
secure place in the Territory of War, they do not have [the right] to do that. And 
the Muslims may imprison them and make them dhimmis paying the poll tax. This 
is not similar to [the case of] a man who asks for a pledge of security without 
fighting [with Muslims]. It is for him to return [back to his territory] if it is not a 
conditioned pledge of security. But as for those who ask for a pledge of security 
in the midst of fighting, [their case is] according to what I described to you. Do 
you not think that if the Imam shouts: ‘Whoever comes to us is secure,’ and one, 
two, or ten people descend from the fortress, they would be secure and 
[considered] dhimmis? The same holds for the people of an army who fight 


Muslims: they would be as I described to you.” 
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He [Abii Yisuf] said: “If they accept the judgment of two men and one of 
them dies or they disagree on their judgment over them, neither of the two sides is 
obligated by the judgment made by either of the two, and what obligates them is 
only their agreement on one judgment. And if they make a peace agreement that 
they be judged by God’s ruling or the Qur’an’s ruling, this would be the meaning 
of the Prophetic tradition which came with forbidding [such agreement]. But if 
they do [agree on this ruling] and they respond positively, the judgment 
concerning them should be for the Imam to choose what is best for the religion 
and Islam from among the rulings of putting to death, freedom, or enslavement. 
And if they ask that he [the Imam] decide [their case] based on the judgment of a 
dhimmi man, their request should not be answered and they should not be given 
[such a choice], and it should not be permitted that people of disbelief judge on 
the rights of Islam and religion.” 

He [Abi Yisuf] said: “If they accept the judgment of a man whom they do 
not name, it should be for the [Muslim] ruler to judge over them in accordance 
with what is best for Islam and religion. And if the one who judges over them is 
blind or someone who has been punished with a stipulated punishment in the 
Qur’an (mahdiid) for committing a false accusation of fornication, he should be 
[considered] as I have described about the judgment of a woman. The provincial 
governor should not accept, in such cases, the judgment of a boy, a woman, a 
slave, a dhimmi, a blind person, someone punished for an accusation of 
fornication, an unrighteous man, or someone with a low and bad behavior. Rather, 
he should choose [someone] for this [judgment] based on [the quality of] wisdom, 


religion, the degree to which he commits to Islam in terms of his opinions, mental 
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ability, insight, and his protection of religion. The judgment on such [a case] 
should not be mismanaged so that it is assigned to someone, whom we have 
described, of those whose testimony is not permitted nor his judgment between 
two people if they have quarreled. And if they accept the judgment of a man that 
they choose from among the army’s people, I would accept that from them. And if 
they choose a man who is qualified to do so, I would accept that from them. But if 
they choose someone whom we have described of those whose judgment is not 
permitted, I would not accept that, and I would turn them back until they choose a 
qualified man to judge or we return them to the fortress in which they had been; 
and we would not return them to a fortress that was more fortified [than the first] 
nor to soldiers among them by whom they would be protected. Rather, we would 
return them to the place from which they came to us. And if they ask to follow the 
judgment of a Muslim man and a man among them, the provincial governor 
should not accept that from them, and he should not let a disbeliever rule on [a 
matter of] religion. And if he does and they rule, their judgment concerning 
anything should not be executed unless they embrace Islam or become dhimmis 
because this would be accepted from them without any judgment. And if they ask 
to follow the judgment of a Muslim captive who is in their hands, the provincial 
governor should not accept their request. And if he does, the [captive’s] judgment 
should not be permitted because if he grants them security, I would not validate 
his pledge nor would I execute it. The same holds [in the case of] a Muslim 
merchant [80] who is with them in their territory. The same holds [in the case of] 
aman from among them who embraces Islam while he is [still] with them in their 


territory. The same holds if he is with the Muslim army but he was [originally] 
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from them, even if he is a Muslim. The provincial governor should not accept him 
as an arbiter because of the seriousness of this ruling and what is feared from 
carrying its [burden] on Islam and religion and the [possible] accusation and 


doubt.” 


[Section 37.2] 


They disagreed on the [case of] a Muslim man who is 
discovered to be leading the enemy into [knowledge of] the 
Muslims’ vulnerable [places]. 


Malik was asked about a Muslim spy who is found writing to the 
Byzantines and informing them about Muslims’ [activities]. “What do you think 
about his [case]?” He replied: “I have not heard of anything concerning his [case], 
and I think his [case] should be for the Imam’s discretion.”!** (Narrated to me 
from Yiinus from Ibn Wahb from him.) 

Al-Awza‘I was asked about a Muslim spy: “What should be his 
punishment?” He replied: “He should be asked to make repentance, and if he does 
repent, his repentance should be accepted. And if he refuses, the Imam should 
punish him with a painful punishment, then he should displace him to a faraway 
place and he should also be guaranteed imprisonment.” (Narrated to me by al- 
‘Abbas from his father from him.) 

It was said to al-Shafi‘T: “What do you think about a Muslim who writes to 
the polytheists from the enemy people that Muslims want to raid them or [writes 
about] one of their vulnerable [places]? Should that permit [violating] his 


sanctity? And does this indicate [his] allegiance to the polytheists over the 
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Muslims?” He replied: “[Shedding] the blood of the one for whom the sanctity of 
jslam is evident is not permitted unless he commits murder or adultery or clearly 
disbelieves after [embracing] belief [in Islam] then insists on [following] the 
disbelief. It is not for leading [the enemy] to a Muslim’s exposed vulnerability or 
supporting a disbeliever by warning [him] that Muslims want to surprise him with 
an attack that he can avoid or [if he] advances with hurting Muslims through clear 
disbelief.” It was said to him: “Should the Imam, if he finds such a [case], order a 
punishment of the one who did it or leave him alone as the Prophet left alone [the 
one who did that]?” He replied: “[Certain] criminal punishments are different 
from the hudiid. As for the hudiid, they should not be cancelled in any way, but as 
for criminal punishments, the Imam may abstain from [applying] them based on 
[his] discretion. It was narrated from the Prophet that he said: ‘Avoid [applying 
punishments] on those characterized by good [religious] character,’ and he said in 
the Tradition: ‘Unless it is a hadd.’'”? Thus, if a man with good [religious] 
character commits [such a crime] based on ignorance as was done by Hatib'™ 
ignorantly, and he [the spy] is not accused of being [immoral or non-religious], I 
prefer that he [the Imam] avoid [the punishment]. And if it is [done by] other than 
a person with good [religious] character, the Imam should apply on him a 
discretionary punishment (ta ‘zir).” (Narrated to me by al-Rabi* from him.) 

Abi Hanifa and his companions said: “If a Muslims’ provincial governor 
catches a spy for the polytheists in the Territory of Islam and he is a Muslim, he 
should inflict on him a painful punishment and elongate his imprisonment until he 


shows repentance.” 
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[Section 37.3] 


They disagreed on what the punishment should be for the one 
who steals from the booty. 


Malik was asked about [the case of] a man who steals from the booties: 
“What should be his punishment?” He replied: “As a well-known and decided 
[punishment] that should be applied to him, we do not know. As for the opinion 
of the one who says: ‘His goods should be burned,’ I do not [approve].” Then he 
said: “And if the political authority punishes him, he deserves it.” (Narrated to me 
by Yunus from Ibn Wahb from him). He [Ibn Wahb] said: “He [Malik] was asked 
about [the case of] a man who unlawfully takes from the booty in enemy territory 
and then repents from doing that after he returns.” He replied: “If the people have 
already dispersed in many countries, I hold that he should pay as charity what he 
unlawfully took and repent to God.” 

Al-Awza‘l was asked about the unlawful gain of booty (ghulil), and it was 
said to him: “Is the punishment the same whether it is a small or large amount?” 
He replied: “The same.” (Narrated to me by Mu‘awiya from Abii Ishaq from 
him.) He [Abi Ishaq] said: “I asked him: ‘Should what was unlawfully taken be 
burned?’ He replied: ‘No.’ I asked: ‘Should his goods be burned?’ He replied: 
“Yes.’ I asked: ‘Should he be deprived of his share?’ He replied: ‘Yes.’ I asked: 
‘{How about] the share of his horse?’ He replied: ‘Yes, he should not be given 
anything for his raid, and his punishment should be for the Imam’s discretion.’ I 
asked: ‘What do you think if he has already consumed what he unlawfully 
gained?’ He replied: ‘The Imam should hold him liable [for what he took] and 
burn his goods.’ I asked: ‘What of his goods should be burned?’ He replied: ‘All 


ee 
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of his goods with which he raided, his saddle, and his saddle’s pad.’ I asked: 
‘(How about] his mount and his money if they were in his bag?’ He replied: ‘No.’ 
| asked: ‘Should his weapon be burned?’ He replied: ‘No, nor his clothes that 
were on him.’ I asked: ‘What do you think if one of his goods that was burned 
remains and the fire does not burn it, such as [something made of] iron or 
something else: may anyone [else] take it?’ He replied: ‘No, the punishment has 
already been applied. [81] Therefore, whatever survives the fire, its owner has the 
right to take it.’ I asked: ‘If a man unlawfully takes something from the booty and 
it is not known until he returns to his family, and then the unlawful booty is found 
in his house, should his goods that are in his house be burned or [only] the goods 
with which he raided?’ He replied ‘His goods with which he raided.’ I asked: 
‘What if an unlawfully taken thing is found in the goods of a man who died? 
Should his goods be burned?’ He replied: ‘No, because the Messenger of God did 
not burn the goods of the man in whose goods they found unlawful booty and he 
had died.’ I asked: ‘Should he be deprived of his share?’ He replied: ‘Yes, if they 
have not yet divided [the booty]. And if he has already taken his share, it should 
not be taken from him.’ I asked: ‘If he has already consumed the unlawful booty, 
should he be liable and should its value be taken from his inheritance?’ He 
replied: ‘Yes.’ I asked: ‘Should the one who unlawfully takes from the booty be 
prayed over if he dies and the unlawful booty is found in his goods?’ He replied: 
‘As for the Messenger of God, he abandoned the prayer for him and said: “It is 
your matter [to deal] with your companion.”’ I asked: ‘Should the people in 
general pray over him?’ He replied: ‘Yes.’ I asked: ‘If a boy who has not yet 


reached puberty unlawfully takes a thing, should his goods be burned and should 
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he deprived of his share?’ He replied: ‘His goods should not be burned, but he 
should be deprived of his share.’ I asked: ‘Should he be liable if he has already 
consumed it?’ He replied: ‘Yes, if he has anything [to pay).’ I asked: ‘If a woman 
unlawfully takes a thing, should her goods be burned?’ He replied: ‘Yes.’ I asked: 
‘(How about] the punishment?’ He replied: ‘That would be enough for her.’ | 
asked: ‘[How about] the slave who takes an unlawful thing?’ He replied: ‘The 
Im&m’s discretion should [decide] his punishment, and his goods should not be 
burned because they belong to his master.’ I asked: ‘Should his master be liable if 
the slave has already consumed the unlawful booty?’ He replied: ‘It should be the 
responsibility of the slave. If his master wants, he may pay for him, or if he wants, 
he may let him be [responsible] for his crime.’ I asked: ‘If a mu ‘Ghad commits 
ghulil, should his goods be burned? He replied: ‘I do not see any harm in [doing] 
that if it was used to help against the enemy.’ I asked: ‘How about if a servant 
steals from the booty?’ He replied: ‘[His hands] should be cut off based on 
evidence because he does not have any share in it.’ I asked: ‘[What] if an 
unlawful booty is found with a man and he says, “I bought it or I took it 
mistakenly”?’ He replied: ‘His punishment should be mitigated.’ I asked: ‘And 
will his goods not be burned if it entered his share?’ He replied: ‘No.’ I asked: ‘A 
man buys something from the one who is responsible for dividing up the booty, 
but he does not pay to him its price until the army has dispersed, then he asks a 
judge to get it from him. Should he pay it to him?’ He replied: ‘If he does, he 
should make him responsible for dividing it. And if he does not ask him to pay, he 
should pay it as charity on behalf of the army.’ I asked: ‘What if he knows that the 


one who divides [the booty] cannot, if he takes it from him, pay it to those who 
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deserve it? Should he pay it to him or to that army’s commander?’ He replied: ‘If 
he doubts his honesty, he should pay it as charity on their behalf.’ It was said to 
him: ‘Is it the same if the unlawful booty is found with a man and it was already 
put with the collected booty and he took from it, or if he unlawfully takes from it 
before he has brought it to the place where the booty is collected?’ He replied: ‘It 
is the same. It is ghulu/. And if he steals it from the booty, it is [even] more 
mischievous because it is a ghulil of what has not yet been divided up.’” 

He [Abii Ishaq] said: “I asked Sufyan [al-Thawri] and al-Awza‘T about 
[the case of] a man who unlawfully takes from the booty then regrets [doing that], 
but the army had already dispersed. They said: ‘He should pay it as charity on 
behalf of that army. And if he has consumed what he unlawfully took, he should 
be liable to pay [its value].’ Sufydn said: ‘If he cannot [pay it] to them [army 
combatants] or their heirs.’” 

Al-Shafi‘l was asked: “What do you think if a free or a slave Muslim 
raider or a dhimmi or a musta’man takes from the booties something before it is 
divided up?” He replied: “[His hand] should not be cut off, and each one of those 
should be liable for paying the value of what he stole if it was consumed before 
paying it. And if such people are ignorant, they should be taught and not 
punished. But if they do it again, they should be punished.” It was said to him: 
“Should he be dismounted from his mount, or should his saddle or his goods be 
burned?” He replied: “A man should not be punished with his property, but he 
should be physically punished. God made the hudiid applied to the bodies. The 


same should be for criminal punishments. But as for properties, there is no 
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punishment for them. And [both] the small and large amount of ghulil is 
forbidden.” (Narrated to us from al-Rabi‘ from him.) 

According to al-Shafi‘i’s opinion, “If the one who unlawfully takes a thing 
from the booty regrets [doing so] after the army has dispersed, he should give it to 
the Imam.” (Narrated to us by al-Rabi‘ from him.) 

Abii Yisuf said about [the case of] a man who takes something from the 
booty intending to steal it but consumes it in [82] the Territory of War or loses it: 
“It is the same and he is a sinner doing a bad deed, but there is no liability against 
him because the booty had not yet been collected and divided up.’ And if a 
group of soldiers joins them [the Muslim combatants], they should share with 
them the booty. And if he does not consume it in the Territory of War nor lose it 
until he leaves for the Territory of Islam, then he loses it or consumes it, he should 
be liable to [pay its value] when the booty is divided up until he returns it to the 
booty. But if the booty has already been divided up, he should pay its value as 
charity. And if the ruler knows of all of such [cases], he should apply on [such 
people] a discretionary punishment (ta ‘zir). And if he takes something from the 
booty aiming at putting it with the spoil and giving it to the ruler, but then he 
prefers to keep it and steal it, then he consumes it in the Territory of War or loses 
it or gives it to a man as a trust but the latter loses it, there is no liability against 
him. And if he takes it with him to the Territory of Islam, there is no liability 
against him. This is because his original taking of it was lawful. He took it so that 
he could [later] put it in the booty, and his intention to steal it was not the original 
one so he is accordingly not obligated to liability. Do you not see that if a man has 


a trust [of another] and he decides to violate the trust, he should not be liable until 
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he consumes it. And if this person leaves with this unlawful booty to the Territory 
of Islam and consumes it, he should be liable. And if a man acquires booty in the 
Territory of War and the Imam orders people to return the booties, but he does not 
4o that and decides to steal it, he is similar to the previous [person] because he did 
not do any initial violation. And if the Imam says to him: ‘Give what you have 
from the booty,” and he replies: ‘I do not have anything,’ this is similar to the one 
who took it intending to steal it. The answer [concerning this case] is similar to 
the answer in that case. Therefore he [the Imam] should not burn the goods of the 


one who commits ghulil, but he should be subjected to discretionary punishment. 
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[Section 38] 


They [Muslim jurists] agreed unanimously that whatever is 
lawful to sell is also lawful to be divided in the booties. 


[Section 38.1] 


They disagreed on the permissibility of dividing things on 
which there is disagreement on the permissibility of their sale 
and on what is forbidden to be sold in any way. 


Al-Awza'‘l was asked, and it was said to him: “[What if] we acquire one of 
the Byzantine religious books (musha/) in their territory:'”° should this be sold or 
burned?” He replied: “I prefer that it be buried.” I [Abi Ishaq] asked: “You do not 
think that it should be sold?” He replied: “How can that be and it has their 
polytheism [in it]?” 

He [Abii Ishaq] said: “And I asked al-Thawri, al-Awza‘i, and others about 
one of the Muslims’ Qur’ans (mushaf) that we acquire in the Territory of War. 
They replied: ‘If its owner is not found, it should be put with the collected booty 
and sold.’ I asked al-Awza‘t: ‘[What if] they acquire silk, a bracelet that has 
crosses, [little] statues, dirhams and dinars that have crosses and [the symbols of] 
polytheism [on them], and a cross made of silver or gold?’ He replied: ‘They used 
to acquire this and bring it to the collected booty to be sold. As for the cross, I 
prefer that it be broken and then sold. The dinars used to be before as such and 
they used them in sale among them.” I asked: ‘[What if] they acquire a dog?’ He 
replied: ‘Nothing good [comes] from a dog even if it is a hunting dog. It should 


hot be divided and it should not be kept.’ I asked: ‘{What if] they acquire a lynx?’ 
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He replied: ‘It is similar to the dog.’ I asked: ‘What if they acquire a cat?’ He 
replied: ‘It should not be sold because [taking] its price is disliked, and I do not 
think that anyone should take it for himself.’ He [al-Awza‘i] said: ‘If they acquire 
a hawk or an eagle from what they got in their houses, it should be sold in the 
spoil. But if it is not from what they got in their houses, it should be for the one 
who took it.’ It was said to him: ‘What if a man acquires a hawk and he sends it 
for hunting, and then he takes the hunted animal and the hawk flies away?’ He 
replied: ‘If the Imam wants, he may make him liable, or if he wants, he may leave 
him, and he did wrong when he sent it [for hunting]. But as for what is acquired, it 
may be eaten.’” (Narrated to me by Mu‘awiya from Abii Ishaq from him.) 
Al-Shafi‘T said: “Whatever from their books is found, all of them should 
be [considered] booty. The Imam should call upon someone to translate it. And if 
it [contains] knowledge, such as medicine, etc., in which there is no harm, he 
should sell it [83] as he would sell other booties. And if it is a book of polytheism, 
he should tear apart the book but benefit from its binders and equipment, and he 
should sell them. There is no point in burning it or burying it before it is known 
what it is.” He [al-Shafi‘T] said: “And if Muslims conquer the Territory of War so 
that it becomes a Territory of Islam or a dhimma to which [Muslim] rule applies, 
and they acquire wine in jars or skin receptacles, they should pour away the wine 
and benefit from the skin receptacles and jars, and they should clean them and not 
break them because breaking them would be mischief. But if they do not conquer 
it and their acquisition is due to a raid and not an acquisition by which the rule 
would be applied, they should pour the wine out of the skin receptacles and jars, 


and if they are able to carry them or to carry what is light in weight, they should 
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carry them as booty. But whatever they cannot [carry], they may burn it and break 
‘tif they want when they march.” 

He [also] said: “And whatever that has a value that is found from the 
enemy’s properties, such as a cat or a hawk, should be [considered] booty. And 
whatever dogs are acquired should be booty if anyone wants it for hunting and the 
like or agriculture. And if no one among the army combatants wants it for this 
purpose, he should not keep it because whoever takes it for another purpose is 
committing a sin.'?” And I think that the army commander should take it out [of 
the booty] and give it to the people of the one-fifth share from the poor and the 
needy and those mentioned with them, if any one of them wants it for agriculture 
or the like or hunting. But if he does not want it, he may put it to death or let it 


alone, and he should not sell it.” (Narrated to us from al-Rabi‘ from him.) 


[Section 38.2] 


They disagreed on the ruling concerning the properties of 
monks. 


Malik was asked about the properties of monks in enemy territory: “May 
they be taken?” He replied: “As for what satisfies his need, it should be left for 
him. But as for other than that, it should not [be left] when he alleges [more than 
his basic need].” 

He also said: “Two cows are enough for him in my opinion. And if his 
claim is accepted, he will allege [the need] for many things.” (Narrated to me by 
Yinus from Ibn Wahb from him.) 

Yiinus narrated to me from Ashhab that Malik was asked about [the case 


of] a monk that has sheep and a farm in Byzantine territory: “Should they take 
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it?” He replied: “No, this is little, the farm and sheep in Byzantine land.” It was 
said to him: “And you do not hold that his cows and sheep should not be taken 
from him?” He replied: “Yes, his cows and sheep should not be taken away if it is 
known that they are his. There is a way to know that, and I do not know how it is 
known.” It was said to him: “[Should] the monk be kept from being brought down 
from his monastery and should he not be disturbed?” He replied: “Yes, he should 
not be brought down from it nor disturbed.” 

It was said to al-Awza‘T: “[How about] a disbeliever is found in Byzantine 
land in a house that is sealed on him and has an opening from which he can look 
[to the outside], and [he is] not in a monastery?” He replied: “This is a monk who 
has imprisoned himself.” It was said: “Should he not be put to death or enslaved?” 
He replied: “He should not be put to death or enslaved.” (Narrated to me by 
Mu‘awiya from Abii Ishaq from him.) 

He [Abi Ishaq] said: “I asked: ‘What if in his monastery or in that house 
of his is found goods or a property?’ He replied: ‘They used to not enter their 
houses and take the property.’ I asked: ‘What if they find cows, sheep, goods, or 
anything from him that is outside his house or monastery, or if they find that he 
has already died in his monastery?’ He replied: ‘All of that should be taken and 
put into the collected booty.’ I asked: ‘[What] if they find a monk who comes 
down from his monastery and he is seized and taken, but he says, ”I was afraid of 
you, so I escaped and went down to come to you”?’ He replied: ‘He should not be 
taken away.’ I asked: ‘May they get information from him about something 
related to the state of their enemy?’ He replied: ‘No, if they ask him for 


information and he informs them, and if the enemy asks him to provide 
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information about you, you would [then] permit [the shedding of] his blood.’ I 
asked: ‘What if they find food in his monastery and they need it?’ He replied: 
‘They may take from it and leave what will sustain him.’” 

Al-Shafi‘i said: “Since there is no evidence in refraining from putting the 
monk to death except what we have described, we would take as booty every 
property belonging to the monk, whether in his monastery or other than his 
monastery, and we would not leave for him anything. This is because there is no 
tradition to be followed [indicating] that this should be left for him. And the 
children and women of monks should be enslaved if they are not nuns. The 
original [rule] concerning [the case] is that God permits [taking] the properties of 
polytheists. And if it is said: ‘Why you do not prevent [taking] his property,’ it 
would be replied: ‘As I do not prevent [taking] the property of a woman and the 
newly-born, but I prevent [shedding] their blood.’” 

He [al-Shafi‘t] said: “I prefer to leave alone women who become nuns as | 
do with men. But if a polytheist male or female slave is a monk or a nun, I would 
enslave them because if the master embraces Islam, I would rule that he may 
enslave them and prevent both of them from being a monk or a nun. This is 
because slaves [84] do not posses of themselves as free [people] do.” (Narrated to 
us by al-Rabi‘ from him.) 

He [al-Shafi‘i] said in the book of Siyar al-Wagqidi: “It is permitted to kill 
monks.” And we already mentioned that above. 

Abii Hanifa said about this [case] what is similar to al-Shafi‘i’s opinion. 


He [also] said: “It is permitted to kill monks unless the territory is conquered and 


won over,” 
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[Section 38.3] 


They disagreed on the rule concerning what is acquired from 

treasures and items found (/ugq{a) in enemy territory. 

Malik was asked about [the case of] a man who finds a buried treasure in 
the Territory of War. He replied: “He should put it in the Muslims’ booties.” 
(Narrated to me by Yiinus from Ibn Wahb from him.) 

He [Ibn Wahb] said in another narration: “Malik was asked about [the case 
of] a man who finds treasure (rikaz) buried in enemy territory and he takes it: ‘Is 
it his?’ Malik replied: ‘No, it should be for all Muslims because he could not 
reach that place alone.’ Malik [also] said: ‘It should be for the Muslim 
community.’” 

Al-Awza‘I was asked about [the case of] a man who acquires in the 
wasteland between us and the enemy copper and precious stones. “What is your 
assessment about this and do you think that a one-fifth share should be taken from 
it?” He replied: “If the wasteland is in [a place] mostly [controlled by] Muslims, it 
is his after [taking] the one-fifth share. But if the enemy mostly controls the 
wasteland, it should be according to the Imam’s opinion. He may give it as an 
extra share after [taking] the one-fifth share if he wants.” (Narrated to me by al- 
‘Abbas from his father from him.) 

It was narrated to me from Mu‘awiya from Abii Ishaq that he said: “I 
asked al-Awza‘i about the gold or silver that is acquired in enemy territory if the 
tombs are exhumed, and he [the person who acquires it] is with an army. He 
replied: ‘It should be [considered] booty similar to [any] enemy properties, and 


the one-fifth share should be [taken] from it. And the one who acquires it and the 
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amy should share it because he acquired it with the army’s power. And if the 
|mam wants, he may give him an extra share from it, and a one-fifth share would 
be [taken] from his [extra share].’ I asked: ‘What do you think about what is 
found in the sea in enemy territory, such as gems or pearls?’ He replied: ‘It should 
be for the one who acquired it after [taking out] the one-fifth share, and it should 
not be for [other] army combatants. It is not similar to [acquiring] an unearthed 
treasure.’ I asked: ‘How about fully made jewelry that is found in it [the sea]?’ He 
replied: ‘It should be considered enemy property.’”!”* 

He [Abi Ishaq] said: “I asked him about the gold or silver that is found in 
the tombs when they are exhumed in [a place] mostly controlled by Muslims. He 
replied: ‘It should be for the one who finds it, and it should be [considered] buried 
treasure and a one-fifth share should be taken from it.’ I asked: ‘What do you 
think about rikaz? What is it?’ He replied: ‘Anything that is found inside the earth 
that is not for this [Muslim] community is rikaz with a one-fifth share [deducted] 
from it.’ He [al-Awza‘i] said: ‘The sunna used to be that the rikaz was in gold and 
silver, but then they also took from iron, copper, and lead.’ I asked: ‘Do you think 
that one may take from it?’ He replied: ‘I do not see any harm [in doing that].’ I 
asked: ‘[How about] baked pottery, Egyptian glass, and the like of such [items] 
found?’ He replied: ‘I do not consider this as rikaz.’ I asked: ‘[How about] what is 
found over the earth and in mountains and streams [of water] run over it or the 
wind unearths it and it becomes visible?’ He replied: ‘It is rikaz.’ He [also] said: 
‘And what is visible to people and left as it is, such as golden idols and visible 
columns of graphite, all of these should not be [considered] rikaz. Rather, it is 


something for Muslims in general, and it should be dedicated to them and to their 
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treasury office. No one should take from it except the commander of the faithful, 
and it [should be] considered as similar to land. No one should take anything from 
it except with his permission. If he permits someone to [acquire] it, it is 
[considered] his and no one-fifth share should be [taken] from it.’ I asked: ‘[How 
about] columns of graphite and the like of which part of them is visible?’ He 
replied: ‘Whatever of it can be seen is not [considered] rikaz.’” 

He [Abii Ishaq] said: “I [also] asked him about exhuming graves if they 
are guided to find something in them. He replied: ‘This is a mischievous deed.” 
He [Abii Ishaq] said: “I [also] asked him about [the case of] a man whose mount 
becomes ill and he leaves it, or his weapon or goods make him heavier so he 
drops them: ‘May anyone take anything from that?’ He replied: ‘No, unless he 
takes it and returns it back to him, except if he knows that its owner has dropped it 
so that anyone [else] can take it if he wants. If this is the case, it is for the one who 
takes it.” I asked: ‘[What] if a man takes it, then its owner comes [to claim it] and 
he says: “I left it so that it would be brought to me”?’ He replied: ‘His claim 
[would be] valid. But if he says, “I left it so that anyone who wanted could take 
it,” he cannot retract [what he said] about it.’ I asked: ‘[What] if a man at the rear 
of the army finds a property left behind and he does not know whether its owner 
[intentionally] dropped it or it fell from him?’ He replied: ‘If he takes it, he should 
announce it to be known.’ I [Abii Ishaq] asked Sufyan al- Thawri about exhuming 
graves when they are guided to something in them. [85] He replied: ‘I dislike it.’ | 
asked: ‘What do you dislike about it?’ He replied: ‘Have you been informed that 
anyone from the past did it?’ I replied: ‘No.’ He replied: ‘Therefore, I do not like 


it.” | asked: ‘What would be the status of what has been acquired from that during 
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war or other than the [time of war]?’ He replied: ‘Whatever it is acquired in the 
Muslims’ territory from what they captured in enemy territory, whoever acquires 
it, whether alone or with army combatants, and it was known that it is rikdz, it is 
for him in particular after [taking out] a one-fifth share. And whatever they 
acquire from that in enemy territory, whether inside the earth or above it, from 
rikaz or something else, it should be [considered] booty [shared] between the one 
who acquired it and the army. They should share it after [taking out] the one-fifth 
share. And whatever is found in enemy terriroty, without knowing if it belongs to 
Muslims or to the enemy, he should announce it to be known. Either it will be 
known [to whom it belongs], or otherwise it should be put with the collected 
booty. And whatever is found in enemy territory and it becomes known that it 
belongs to a Muslim, it should be considered a found article (/ugfa), and therefore 
it should be made known. If its owner is found [to have it], or he should pay it as 
charity on behalf of him.’” 

Al-Shafi‘i said: “If a man finds rikaz in an arid land (mawat) such as the 
Arab arid land, it should be for the one who finds it, and he has [to pay] its one- 
fifth share. And if he finds it in a utilized land [indicating that] it is owned by the 
enemy, it should be [considered] booty. And whatever he takes from their homes, 
he should not have more right to it than the army.” (Narrated to me by al-Rabr* 
ftom him.) 

Abii Hanifa and his companions said: “Everything that Muslims acquire in 
the Territory of War has a value, whether [taken] from the combatants of the 
enemy people or from what is [found] in deserts, fields, and forests. It should be 


[put] in the booty and it is not permitted for any man to conceal it. And he should 
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not unlawfully take it and he should not betray the trust. This is because he is not 
able to take it except with the soldiers, and he could not reach the place that he 


reached except with the group of his companions.” (The narration of Bishr from 


Abii Yisuf,) 
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[Section 39] 


They [Muslim jurists] unanimously agreed that a Muslim 
captive may ransom himself from the enemy. 


[Section 39.1] 


They disagreed on the obligation to pay what he guarantees 
them under duress if he has a way not to pay them after his 
[making] a guarantee [to them]. 


Al-Awza‘i was asked about [the case of] a man being captured and he 
gives them a promise so that they send him to the Territory of Islam to get his 
ransom. Otherwise, he would return to the enemy and continue to be their captive, 
and he will not be able to ransom himself: “Do you think that he should return to 
them?” He replied: ““Yes, he should return to them.” (Narrated to me by al-‘Abbas 
from his father from him.) 

He [the father of al-‘ Abbas] said: “He was asked about the Imam: ‘Is he 
obligated to free a Muslim from the disbeliever who brought him and not to send 
his ransom or to take a weapon if he has one with him?’ He replied: ‘If the 
disbeliever has a weapon or property with him, it is not permitted for a Muslim to 
take it nor to take his Muslim captive from him, whether the Imam or someone 
else.” 

Al- Thawri was asked about that. He replied: “If he is able to [pay] the 
ransom, he should send it to them. But if he is not able to [pay] the ransom, he 


should not return. And if he makes peace with them by [giving them] a weapon or 
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a horse, he should not send it to them but should send its value [instead].” 
(Narrated to my by Mu‘awiya from Abii Ishaq from him.) 

Al-Shafi‘T said: “If the polytheists capture a Muslim and they release him 
provided that he pay them a ransom by certain date, and they take a promise from 
him that if he does not pay them the ransom, he will return back to captivity, he 
should not return to their captivity, and the Imam, if he [the former captive] wants 
to return, should not let him return. And if they deny releasing him except by 
[him] giving them a property, he should not give them anything from it because it 
is a property that they forced him to take it from him unjustly. And if he gives it 
to them so that he gets something from them, it is not permitted to him except as 
his payment to them in any case.” (Narrated to us by al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If people from the enemy ask 
Muslims for a pledge of security so that they can enter with [Muslim] captives 
and take their ransom, and the Muslims grant them security based on this 
[agreement], then they enter the Territory of Islam with Muslim captives but they 
require a high ransom and say: ‘Either you ransom every man from the Muslims 
who are with us by [paying] [86] a hundred thousand, more or less, or you let 
them return with us to the Territory of War,’ the Imam should not return the 
Muslim captives to the Territory of War but should pay their ransom with what 
would be paid for people like them. And if they do not accept [the offer], he 
should prevent them from taking them into the Territory of War. And he should 
tell them, ‘Take from us the ransom of people like them’” But Abi Yasuf said: “If 
they require a high ransom, the Imim should ransom each one of them by 


[paying] the amount of his blood money. And if they are mukatabs, mudabbars, 
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unm walad, oF Muslim slaves, he should ransom them by [paying] their price. 
And if they do not accept [the offer], he should not return them and should not let 
ithe enemy] take them out to the Territory of War.” 

All of them said: “If he guarantees to them [paying] the ransom willingly 
and they release him accordingly without forcing him to [pay] the ransom, he 
should fulfill his promise and [pay] what he guaranteed them. And he is not 


permitted to deny them what he guaranteed [to them].” 
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[Section 40] 


They [Muslim jurists] agreed unanimously that the Muslims’ 
Imam may ransom Muslim captives from the enemy [by 
paying] from properties, such as plants or something else, but 
not weapons and horses. 


[Section 40.1] 


They disagreed on other things with which it is permitted to 
ransom them. 


Al-Awza‘l was asked: “May a Muslim captive who is in enemy hands be 
ransomed with a child who was acquired from them and has already been owned 
by Muslims?” He replied: “No, because he has already entered into the character 
of Islam.” (Narrated to be by Mu‘awiya b. ‘Amr from Abii Ishaq al- Faza&ri from 
him.) “I [Abi Ishaq] asked: ‘[How about] with a dhimmi man?’ He replied: ‘If the 
dhimmis accept that, there is no harm. Otherwise, it should not [be permitted].’ I 
asked: ‘[What if there are] disbelievers whom Muslims have captured and whom 
[other] Muslims have bought, and the enemy requests to ransom Muslim captives 
with these captured disbelievers: should the Imam compel their masters to ransom 
with them?’ He replied: ‘If he gives them the price and the disbelievers have 
remained in their faith and have not embraced Islam, I do not see any harm [in 
doing that].’ I asked: ‘{ What if] captives are brought to the Imam and he uses one 
of them as a guide or says to one of them: Guide me to reach such and such [a 
place] and I will release you,“ or he sends a detachment and gives them an extra 


share [of booty] and they capture booties and disbelievers: should he ransom 
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Muslim captives with these disbelievers if he wants?’ He replied: ‘Yes.’ I asked: 
‘Is this for him [to decide]?’ He replied: ‘Yes. This [took place] in enemy 
territory, and he has [the choice] to put them to death if he wants.’” 

Abii Ishaq said: “Sufyan [al- Thawri] said: ‘This is not for him [to decide]. 
We have not heard that anyone did that, and he should not ransom with the 
detachment’s captives except with their [combatants’] permission.’” 

Al-Shafi‘T said: “Muslim captives should be ransomed with all of those 
captured from them except children if they have been captured and no one from 
their fathers or mothers is with them. If a child does not have his parents or one of 
them with him, the rule [concerning] him is the same as that of Muslim people. 
Also, they should not be ransomed with a dhimmi or mu ‘Ghad.” (Narrated to us 
from al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “The Imam should ransom them 
with all of the goods and slaves he has acquired unless the booty has [already] 
been divided up. If the booty has been divided up, he should ransom them from 
the Muslims’ treasury office. If the enemy rejects any offer except to ransom them 
with their captured slaves, the Imam should take the slaves from those who have 
become their [masters] and ransom with them, and he should compensate those 
from whom he took [the slaves] by [paying] them their price that they willingly 
accept. And if they reject any offer except to ransom them with dhimmi people, 
the Imam should not ransom [Muslims] with them. And if the Muslims have 
slaves who have been captured from enemy people or the dhimmis have slaves 
who have been captured from enemy people, and the enemy wants to ransom the 


Muslim captives in their hands with the Muslims’ slaves and the dhimmis’ slaves, 
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¢ they [the slaves] have not embraced Islam, they should ransom [the 
hen } 


lim captives] with them with the approval of their Muslim and dhimmi 
Mus 


ters, and the masters should be compensated their price.” 
masels 
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[Section 41] 


[87] They (Muslim jurists] unanimously agreed that if a 
Muslim captive who is in enemy hands is able to free himself 
from them by putting them to death, taking their property, and 
enslaving their children, he may do that to free himself from 
them. The same holds if he is in shackles: he may break his 
shackles and escape from them. And if he is able to take some 
of their properties, women, or children, or put to death some of 
their men, and he does, it is permitted for him [to do so]. 


[Section 41.1] 


They disagreed on that if they are the ones who release his 
shackles and provide him with security. 


Malik was asked about [the case of] a Muslim man who is captured in 
Byzantine territory: the Byzantines capture him and tie him up, then they untie 
him later and he escapes from them until he comes to Muslims. He replied: “I do 
not see any harm in [doing] that. I do not think that he gave them any promise or a 
covenant. Therefore, I do not hold that he should not escape from them.” 
(Narrated to me by Yiinus from Ashhab from him.) 

Al-Awza‘l was asked about a man who is captured and a promise is taken 
ftom him that he not escape, fight, or intend to harm them, then they would 
release him accordingly: “May he escape?” He replied: “If he gives them a 
promise, he should fulfill his promise. But if they do not take any promise from 
him, and he is able to escape, he should do that.” (Narrated to me by al-‘ Abbas 


from his father from him.) 
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Al-Awzi‘T [also] said: “If they untie their captive and provide him with 
security, he should not betray their trust, break his covenant with them, or fight 
them.” (Narrated to me by Mu‘awiya from Abii Ishaq from him.) 

“] [Abi Ishaq] asked al-Awza‘t: ‘A captive is with [the enemy] in a 
fortress that Muslims have reached, or he hears about them in enemy territory and 
[the enemy] provides him with a pledge security and releases him. Should he 
guide the Muslims to know their vulnerable [places] while he is still with them?’ 
He replied: ‘There is no harm [in doing that].’ I asked: ‘May he drop to [the 
Muslims] some of the enemy’s weapons or a rope so that they can ascend [the 
fortress’ wall] with it?’ He replied: ‘No, because it would not be right to betray 
their trust or act unfaithfully toward them.’ I asked: ‘Should he escape from them 
and come to the Muslims and then fight against them with [the Muslims]?’ He 
replied: ‘Yes.’ I asked: ‘May he take from them a mount or a weapon so that he 
can fight against them with it, or [take] a garment to wear?’ He replied: ‘No, 
except out of necessity, and he should leave it in their country.’ I asked: ‘May he 
give them a covenant that he not raid against them if they ask him [to do so]?’ He 
replied: ‘Yes, if he fears them, then he may raid against them and expiate [for his 
failure to keep] his oath.’ It was said: ‘What do you think if he is in shackles or 
imprisonment and a man from them employs him as a servant to do work for him? 
Should he put him to death if he is able [to do so] or corrupt his work and betray 
his trust in doing it?’ He replied: ‘I do not like it.’” 

Al- Thawri was asked about [the case of] a captive who is in shackles and 
they untie him and take a covenant from him not to fight with them forever nor 


raid against them, and that he not escape from them nor betray their trust nor act 
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infaithfully against them. He replied: “He should escape from them if he is able 
fo do so], and he may raid against them and expiate [for the failure to keep] his 
oath. But he should not act unfaithfully against them nor betray their trust. And if 
he takes anything from them, he should return it to them. And if they catch him 
(while attempting to escape], he should fight them. And if he is in shackles with 
them, there is no harm if he betrays their trust and acts unfaithfully against them.” 
(Narrated to me by Mu‘awiya from Abii Ishaq from him.) 

He [Abii Ishaq] said: “He [al- Thawri] said: ‘If those who are with the 
captive untie him and provide him with security, he should not betray their trust, 
act unfaithfully against them, or fight them.’ He [also] said: ‘If a Muslim or a 
mu‘Ghad guarantees [the enemy] that a captive will not escape, he should not 
escape if he fears for his guarantor from them if he were to escape. But if a man 
from the enemy guarantees him, he should escape if he is able [to do so].’”” 

Al-Shafi‘T said: “If a Muslim is captured and becomes a captive in the 
Territory of War either tied, imprisoned, or left in a place untied but unable to 
leave it to another place, and they do not provide him with a pledge of security 
nor do they make an agreement with him that they be secure from [his attack], he 
may take what he is able to [take] from their properties and destroy it, escape 
from them, and leave with whomever he is able to [take] from their children and 
women. And if they provide him with a pledge of security, or some of them do, 
and they take him to their country, and it is known to them through their pledge of 
security to him, while they have the power [to do so], that he is obligated toward 
them by being secure from [his attack] even if he does not say so, [then he should 


honor the pledge of security]. Only [in the case] where they say, ‘We are 
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providing you with a pledge of security, but you do not have to pledge for our 
security because we are not asking you for a pledge of security’: if they say this, 
the rule concerning it is the same as the first case. He is permitted to act 
unfaithfully against them, leaving with their properties and destroying them, or 
leaving by himself. But if they secure him and untie him and make a condition to 
him that [88] he not leave their country or a country that they name, and they take 
an oath from him or not, some of the scholars say, ‘He should escape,’ and others 
say, ‘He should not escape.’ And if the enemy captures a Muslim man and they 
release him and make him manage some of their farms or not, their pledge of 
security to him is a pledge of security for them from him, and therefore, he should 
not act unfaithfully towards them and he should not betray their trust. But as for 
escaping by himself, he may escape. And if he is being sought to be taken 
[captive], he may defend himself even if he puts to death the one who is seeking 
him. This is because seeking him to be taken [captive] is a new [occurrence] from 
the one who is seeking him that is different from the pledge of security, and 
therefore, he may put him to death if he wants, and he may take his property 
unless he [the enemy] turns back from his search.” (Narrated to us by al-Rabi® 


from him.) 


[Section 41.2] 


They [Muslim jurists] disagreed on the rule concerning a 
Muslim man who buys a captive from among Muslim captives. 


Malik spoke about [the case of] a man who sets out to the enemy for 
ransom or for trade and he buys a slave or a free [Muslim] or they are given to 


him. He replied: “As for the slave, his previous master has more right to him if he 
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pays his price. And if he is given to him, I hold that his [previous] master has 
more right to him without [paying] anything unless he gives him to the [new 
master] as a prize [for service or payment]. As for the free [man], [the price] with 
which he buys [him] is in his debt and he may be pursued for [paying] it, but he 
should not be enslaved. And if he is given to him, he is [considered] free and he 
does not have [to pay] anything unless he [the enemy person] gives [the free 
person] to him as a prize [for payment or something else]. In such a case, it should 
be considered as if he has bought him [from the enemy].” (Narrated to me by 
Yinus from him.) 

It was said to al-Awza‘T: “If a man buys a slave or a free [person] from 
Muslim captives, what is he obliged to do?” He replied: “The free [person] should 
pay to him his price, and he should not be enslaved.” (Narrated to me by 
Mu‘awiya from Abi Ishaq from him.) 

He [Abii Ishaq] said: “I asked: ‘[What] if the captive disagrees with the 
buyer, and the buyer says, “I bought you with such and such [a price],” and the 
captive says, “You bought me with this [different price]”?’ He replied: ‘What the 
buyer says should be the valid one.’” He [Abii Ishaq] said: “He [also] said: ‘If the 
Byzantine commander gives a captive as a gift to a Muslim or dhimmi, he is 
[considered] free and he [the Muslim or dhimmi] does not have any [right] over 
the captive.’” 

Al- Thawri was asked about [the case of] a Muslim or a mu ‘ahad who is 
captured by the enemy, then a man from them [the Muslims] buys him. He 


replied: “They are not obligated with anything toward the buyer unless they ask 
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him to buy them and guarantee to him [paying] the price.” (Narrated to me by 
Mu‘awiya from Abii Ishaq from him.) 

“I [Abi Ishaq] asked him: ‘[What] if they disagree on the price and the 
captive acknowledges that he asked him to buy him but he did not specify a 
timeline for [repaying] the price?’ He replied: ‘The buyer’s view is the valid one. 
And if the captive says: “I asked you to buy me with such [amount]” and the 
buyer says: “You asked me to [buy you] with such [different amount],” the valid 
view is that of the captive.’” 

Ibn Abi Layla said: “The buyer’s view [is the valid one].” 

Al-Shafi‘i said: “If a man enters the Territory of War and finds in their 
hands a captive or captives, Muslim men or women, and he buys them and takes 
them out of the Territory of War and he wants to get back from them what he 
paid, he may not do that: he is [considered to be] volunteering with the purchase 
and making a gift if he buys free [people] who should not be sold. But if he buys 
them on their request, he may get back what he paid [to buy them] because he 
gave [to buy them] on their request.” (Narrated to us from al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “If the enemy captures free Muslim 
people, then one of the Muslim merchants enters the Territory of War and buys 
them from the enemy at the request of the captives, then he takes them out to the 
Territory of Islam, the merchant may [demand] from them the return of the price 
with which he bought them from the enemy. And if he buys them from the enemy 
without the request of the captives, then he takes them out to the Territory of 
Islam, they are [considered] free and there is no obligation on them toward 


[paying] the price to the merchant; he is [considered to be] volunteering toward 
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them when he buys them without their request. And if they have captured a 
mukatab, mudabbar, or umm walad, and then a merchant enters Byzantine 
territory and buys them on their request from the enemy, then he takes them out to 
the Territory of Islam, the umm walad should be returned to her [original] master, 
and the merchant may [demand] from her the return of the price with which 
bought her if she is to be manumitted some day [in the future]; and the mudabbar 
should also be returned to his master, and the merchant may [demand] from the 
mudabbar the return of the price with which he bought him if he is to be 
manumitted someday. But as for the mukatab, he [the buyer] does not have any 
right over him, and he should continue his contract and pay to his [original] 
master. And if he fulfills the contract, he becomes free and [then] the merchant 
may [demand] from him the price with which he bought [89] him. And if he fails 
[to pay], he [continues to] be a slave and the merchant does not have any right 
over him or over his master until he is manumitted one day, then the merchant 
may [demand] from him to return the price with which he had bought him. And if 
the merchant buys the mudabbar or umm walad with the request of his master in 
the Territory of Islam, he may [demand] from his master to return the price with 
which he bought the mudabbar, and he may [demand] from the master of the 
umm walad to return the price with which he bought her. As for the price with 
which he buys the mukatab, he should not [demand] the return of it from the 
mukatab or his master until the mukatab is manumitted one day, then he may 
[demand] from him the return of it. And if the merchant buys them without their 
permission and without the master’s permission, he should not [demand] from the 


master or any one of them the return of anything, and he should not [demand] 
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from the mukatab, mudabbar, or umm walad the return of anything after they are 
manumitted or before their manumission. But if the enemy captures a slave and 
the merchant buys him, he is [considered owned by] the one who buys him, and 
the [original] master may take him if he wants by [paying] the price. And if the 
enemy gives [as a gift] a mukatab, mudabbar, umm walad, or slave belonging to a 
Muslim merchant, then the merchant takes them out to the Territory of Islam, the 
merchant does not have any right on the mudabbar, umm walad, or mukatab 
before they are manumitted or after, and he does not have any right over their 
[previous] masters.'” As for the slave, he is [considered] owned by the merchant 
to whom he was given, and his [previous] master may take him by [paying] his 
price if he wants. And if the polytheists capture some Muslim boys and they have 
not [yet] reached puberty, and one of the Muslim merchants enters [the Territory 
of War] and buys them with or without their permission, he should not [demand] 
from them, after they become adults or before, the return of anything if they are 
free, makdtabs,. or mudabbars. And if he buys them with the request of their 
father, he may [demand] the return of the price from their father. The same holds 
for dhimmi people. If the enemy captures them, they should be ransomed. And if 
they are captured, they should be, in all such [cases], considered similar to 


Muslim captives in all that we have [previously] described.” 


[Section 41.3] 


They disagreed on [the permissibility] for a captive or a 
musta’min to have intercourse with a slave woman of his or 
with his [free] women captured in enemy territory and on 
which women are permitted for him to have intercourse with 
in the Territory of War. 
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Al-Awza‘l was asked about a mudabbara who is enslaved by the enemy, 
then her master comes to her having a pledge of security, or if she is an umm 
walad or a free woman. He replied: “If an enemy acquires her, they [enemy 
people] are more able to have intercourse with her [due to her enslavement] both 
in secret and in a publicly known [state] than him. It is not right that two people 
have intercourse with one [woman]; he may only have intercourse with her 
secretly while her disbeliever husband [may do so] in a publicly known [state]. 
And if he meets her and she has no husband among them, he should not have 
intercourse with her until they release her and he can take her out to the Territory 
of Islam. This is because if he has a child from her, they will have a greater [right 
to] ownership of him [the child] than he does. They will make him a disbeliever.” 
(Narrated to me from al-‘Abbas from his father from him.) 

He [the father of al-‘Abbas] said: “Al-Awza‘T said about [the case of] a 
man who is captured and with him is his concubine: ‘If they take her from him, it 
is not right for him to have intercourse with her in what they perceive as 
fornication, since they will have intercourse with her in what they perceive as 
marriage,’ [meaning] two would have intercourse with her.”” 

Mu‘awiya narrated to me from Abii Ishaq that he said: “I asked Sufyan, al- 
Awza‘l, and other than them about [the case of] a Muslim captive who is with 
enemy people [who are] from the people of the Book:?” ‘May he marry from 
them?’ They said: “No, unless he fears committing adultery.’ I asked al-Awza‘l: 
‘What if he does [marry] and he comes back with her: should they be separated?’ 
He replied: ‘No, it is only something disliked for him to do. But if they do 


[marry], they will remain married.’ I asked him: ‘If he fears that he might commit 
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adultery, do you prefer that he marry from them or from Muslim women?’ He 
replied: ‘From Muslim women.’ | asked: ‘Without a legal guardian?’ He replied: 
‘Muslims are her legal guardians.’ I asked: ‘What if there is with him his wife 
captured with him? May he have intercourse with her?’ He replied: ‘It is disliked 
for him to do so. But if he does, he is not committing a forbidden act, and if he 
keeps himself [abstinent], it would be better [for him].’” 

Abii Ishaq said: “Sufyan [al-Thawri] said: ‘If a Muslim marries a woman 
from them, he should ask for her hand from her legal guardian among them.”” He 
[Abii Ishaq] said: “I asked him [al-Thawri]: ‘If a man is captured with his wife, 
may he have intercourse with her?’ He replied: ‘It is disliked for him [to do that] 
[90] for the sake of the [possible] child. But if he wants, he may do that and deny 
[having] the child.’ I asked: ‘If a man from them marries his wife and he [Muslim 
husband] is able to have intercourse with her, may he do that?’ He replied: ‘He 
should not have intercourse with her.’” | 

He [Abii Ishaq] said: “I asked al-Awza ‘i and Sufyan [al-Thawri] about 
[the case of] a man who is captured with his concubine: ‘May he have intercourse 
with her if he wants?’ He replied: ‘No, because she is in their ownership and 
because they have acquired her [as a slave].’” 

He [Abii Ishaq] said: “I asked Sufyan: ‘If he buys from them a concubine, 
may he have intercourse with her?’ He replied: ‘Yes, and he may deny [having] 
the child.’”” He [Abii Ishaq] said: “Al-Awza ‘i said: ‘It is disliked for him [to do 
so] for the sake of the child.’ I asked: ‘[What] if he marries from them, then he 
brings her with him here and they disagree on the dowry?’ He replied: ‘He should 
ask the Imam about the dowry of one like her, and if he knows that, it should be 
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applied to him. Otherwise, the husband’s claim should be the valid one.’” He 
[Abi Ishaq] said: “Sufyan said: ‘If they disagree, she should get the dowry of one 
like her.” 

Al-Shafi‘T said: “A man may have intercourse with the umm walad and his 
concubine in enemy territory while the enemy does not have anything over 
Muslims.” He [also] said: “If a man buys his concubine from the polytheists after 
they acquired her, I prefer if he not have intercourse with her until he makes sure 
she is not pregnant, as he should not have intercourse with her if she got married 
with an illegal marriage or had intercourse until he makes sure that she is not 
pregnant, and she [already] became [in the ownership] of the one who had 
permitted [himself] to have intercourse with her.”°! The same holds for the case of 
a[free] woman and a mudabbara.” (Narrated to us from al-Rabi‘ from him.) 

Abi Hanifa and his companions said: “If the enemy captures a concubine 
of one of the Muslims, then the concubine’s master enters enemy territory with a 
pledge of security, he should not unlawfully take his concubine from them or have 
intercourse with her because owning her became their right when they acquired 
her. And if the enemy captures a Muslim man’s free woman or they capture a 
mother of his child or a mudabbara or a mukataba, then this Muslim enters 
enemy territory with a pledge of security, he may, if he meets his [slave] wife, 
have intercourse with her. And if he meets his umm walad or mudabbara, he may 
have intercourse with her. And if he meets his muka@taba, he may take her out to 
the Territory of Islam. This is because if the enemy [people] were to embrace 
Islam [while] having them, they [the women] would be taken from them and there 


Would be no right to own them. And if the master of the concubine that the enemy 
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has captured is also captured, he may take her and steal her from them, but he 
should not have intercourse with her until he takes her to the Territory of Islam. 
The same holds if her master enters the Territory of War without the Imam: he 
may steal her from them and he may overcome them to [take] her, but he should 
not copulate with her until he takes her to the Territory of Islam. And if he enters 


with a pledge of security, he should not take her.” 


[Section 41.4] 


They disagreed on the permissibility for Muslim captives and 
their masta’mins who are with the enemy in their territory, in 
which Muslim rule does not apply, to fight alongside the enemy 
against another enemy. 


Malik was asked about [the case of] captives who are in enemy territory 
and those who acquired them in their hands say to them, “Fight with us our 
enemy, and if we conquer them, we will release you.” Malik replied: “They 
should not do that.” He [also] said: “How can a man fight based on this 
[justification]? Muslims should fight [only] those who are invited [first] to Islam 
and those [follow] what they are inviting for.” A Muslim should not shed his 
blood except for a just [cause] and should not shed the blood [of another person] 
except for a just [cause].” (Narrated to me by Yiinus from Ibn Wahb saying, “I 
asked him about it.”) 

It was said to Al-Awza‘i: “Muslim captives whom the enemy wants to 
fight another enemy alongside them: [what should they do?]” He replied: “Maybe 
they want them to do that and so make a conditioned [promise] to them that if 
they conquer [their enemy], they will release them and they may return to the 


territory of Islam. If they make [such] a conditional [promise], I do not see any 
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harm in their fighting alongside them. Their intention is to return to the Territory 
of Islam. But if they do not make such a conditional [promise], they should not 
fight alongside with them unless they fear that their blood [will be shed].” 

“{ [Aba Ishaq] asked: ‘What is disliked about their fighting alongside 
them?’ He replied: ‘. . . because then they would be strengthened with those. And 
if there is booty, it will be for them and [there is] no good in that.’ I asked: [91] 
“If they are coerced to go out [for combat], may they fight if they face [their 
enemy]?’ He replied: ‘No, but they should escape.’ I asked: ‘What do you think if 
they make to them a conditional promise [according to] what you said [before], 
then they acquire booty and they [already] fought alongside them? Should they 
bring them what they have acquired or keep it [for themselves]?’ He replied: 
‘They should keep it unless they make a condition to them that they bring them 
the booty that they acquire or they let them take it and bring it to them.” 
(Narrated to me by Mu‘awiya from Abii Ishaq from him.) 

He [Abi Ishaq] said: “I asked Sufyan al-Thawri about that. He replied: 
‘There is no harm if they fight alongside them.’ I asked: ‘To what should they 
invite them?”*> And if there is booty, it will [provide them with more] power over 
Muslims.’ He replied: ‘No, there is no harm for them [to fight]. All of them are 
enemies.’ Then he doubted [this opinion] later.” 

Al-Shafi‘T said: “If a group of Muslims are captured and the polytheists 
usetheir support against [other] polytheists like them to fight with them, it has 
been said, ‘They may fight against them, since it has [also] been said that al- 
Zubayr and his companions in the land of Abyssinia fought polytheists alongside 


[other] polytheists. And the one who held this opinion [also] said, ‘What forbids 
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[them from] fighting alongside them and shedding the blood of those whom they 
are fighting is permitted [due to] their polytheism.’ And if someone says, 
‘Fighting against them [is forbidden] for several reasons: one of them is that it is 
incumbent on any Muslim who is victorious over polytheists and gains booty to 
give the one-fifth share to the people [who deserve it], and they would be 
scattered in [different] countries and this [Muslim captive] would not find a way 
to partition the one-fifth [share] when he got the booty to give it to the Imam in 
order to distribute it; and [secondly] it is [also] incumbent on them if they fight 
the people of the Book and [the latter] give the poll tax that they refrain from 
[shedding] their blood,’ it is a [considered] point of view. But if they do not 
coerce them to fight against [their enemy], I prefer that they do not fight.” 
(Narrated to us by al-Rabi‘ from him.) 

Abii Hanifa and his companions said: “If a group of Muslim people enter 
the Territory of War with a pledge of security, then the people of that territory are 
raided by other enemy people, the musta’min Muslims should not fight alongside 
them except if they fear for their lives. This is because the rule of the enemy 
people is the dominant one. And if the enemy people with whom are the 
musta’min Muslims raid a group of Muslims and capture them and take their 
properties, and they are empowered by [the captives and the properties] over the 
musta’mins, the musta’mins should invalidate the pledge of security that was 
given to them by the enemy people and save the Muslim captives and their 
properties from those who have raided them .If they have the power to do that, 


they should do it.” 


[Section 41.5] 
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They disagreed on what is permitted for a captive to do. 


It was said to al-Awza‘i: “A Muslim woman is captured and they ask her 
io have sexual intercourse with them.” He replied: “She should endure the 
beating.” Then he said: “For how long should she endure?”?™ (Narrated to me by 
Mu‘awiya from Abi Ishaq from him.) 

He [Abi Ishaq] said: “I asked: ‘If she fears being killed, [may] she agree 
to [have intercourse with them]?’ He replied: ‘What can she do? As for her, she 
should not come to them except under coercion and without an open heart.’” 

He [Abii Ishaq] said: “Sufyan said: ‘There is no permission for her to do 
what they want unless she is coerced to do so.” He [Abii Ishaq] said: “Al-Awza‘i 
and Sufyan said: ‘There is no excuse for a captive to guide [the enemy] toward a 
[Muslim] vulnerable place even if he is to be put to death.’ I asked al-Awza'‘T: ’A 
man is captured, and he is given a choice between slaughter and disbelief: [what 
should he do?]’ He replied: ‘Someone narrated to me that he had heard Khasif 
narrating from Ibn ‘Abbas that he said: ‘The permission is in speech and not in 
refraining from [doing] an [obligatory] deed, such as [refraining from] drinking 
wine (khamr) and eating pork, or if he prays toward other than the gibla.”” 

“J [Abii Ishaq] asked Sufyan: ‘A Muslim is captured and they want to put 
him to death, and it is said to him: ‘Expose your neck.’ Should he expose his neck 
if he fears that if he does not do that, he will be mutilated?’ He replied: ‘I do not 
like for him to help [them] to [inflict injury or death] on himself.”” 

“I [Abii Ishaq] asked al-Awza‘i about that and he replied: ‘I do not see any 
harm [in doing that] and I do not think that he is helping [them] to [inflict death] 


on himself if he fears that if he does not do that, he will be mutilated or injured 
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until he dies.’ I asked: ‘A man is captured with his son and they want to put them 
to death, and he says: ‘Start with my son before me,’ in order for him to 
religiously mourn his son before he himself dies. Do you think that he is helping 
[them] to kill his [son]?’ He replied: ‘No,’ and Sufyan disliked that.” 

“I [Abi Ishaq] asked [92] al-Awza‘T: ‘[How about the case of] a small 
group [of Muslims] who are captured together and they want to put them to death, 
and one of them is terrified about being put to death so he says: ‘Start with them 
before me,” referring to some of his companions?’ He replied: ‘It is the worst 
thing that he could say, but he has not reached the point where he would be 
helping to put to death his [companion].’ I asked: ‘What if he says to the one who 
is putting him to death: ‘Take my sword because it is sharper than yours’ in order 
that he put him to death with it if he hopes that it will be [a quicker way] to end 
his life?’ He replied: ‘I do not like that.’ I asked him: ‘What if he wants him to 
drink wine or kiss crosses?’ He replied: ‘He should not do that.’” 

Al-Shafi‘I said about [the case of] a captive who is coerced into 
polytheism but his heart is settled on belief: “His wife should not be divorced 
from him even if he utters [words] of polytheism, and it should not be forbidden 
for him to inherit from Muslims, and they should not be deprived of their 
inheritance from him if it is known that he said that under duress. And their 
knowledge of that comes from him saying this before, during, or after saying [the 
words of polytheism], ‘I said that under duress.’ The same holds if they force him 
to do anything without harming anyone, such as eating pork or entering a church 
and he does so: he may do that. And I dislike for him to drink wine because it 


prevents him from [performing the] prayer and remembering God if he becomes 
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junk. But this does not mean that it is forbidden for him [to drink wine under 
duress]. If [the punishment] for polytheism should not be applied to him due to 
coercion, the punishment for committing less than polytheism from acts that do 
not harm anyone should not be applied to him. But if they force him to put a 
Muslim to death, he does not have the right to put him to death.” 

He [also] said about [the case of] a man who is captured and then he 
embraces Christianity and he has a wife, and a group of Muslim people pass by 
him and he looks at them while in the fortress and says: ‘I embraced Christianity 
only with my tongue and | pray [the Muslim prayer] when I am alone’: “This 
[person] should be [considered] a coerced [one] and his wife should not be 
divorced from him.” (Narrated to us by al-Rabt‘.) 
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Ibn Hisham, Strat al-Nabi, vol. 3, 389. 
*’See al-Shafi'l’s al-Umm, vol. 2, 202. 
The previous Qur’anic verse (9:2) reads: 
“Go ye, then, for four months (as ye will), throughout the land, but know yet 
that ye cannot frustrate Allah (by your falsehood), but that Allah will cover with 
shame those who reject him.” 
See Ibn Hisham, Sirat al-Nabi, vol. 4, 38. 
7° The Arabic term used by al- Tabari for volunteer Muslim warriors is muttawwi‘a. In many cases 
when the Muslim army was facing an enemy force at a frontier city, many volunteer combatants 
from the city itself joined the army. This is, of course, understandable because participating in 
Jihad is considered a fard kifaya, an obligation on Muslims in which if a group fulfills it, it is not 
obligatory on the rest of the community. Thus, it is expected that the able-bodied men of the 
frontier city would volunteer to provide enough troops rather than calling on people from distant 
places to fulfill the duty of facing the enemy in combat. For further information on the role of 
volunteers in medieval Muslim armies, see Michael Bonner, Jihad in Islamic History (Princeton: 
Princeton University Press, 2006), 114-116. 
™ The wali, provincial governor, has a certain amount of authority from the Im4m to decide on 
such matters, but the Im&m has the final word. 
” Here the Hanafi view is clearly different from that of al-Shafi‘T because Abii Hanifa and his 
companions do not restrict this kind of peace agreement to only four months. 
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® Thus, the Hanafi view accepts a one-time payment to an enemy state but not continuous annual 
payments. 

Myere is another lacuna in the text; Joseph Schacht notes: “Several pages were ruined in the 
original manuscript, except one page that does not match.” See Schacht, f.n. 33. 

Sgince this part of the text has not survived, a section heading has been inserted for clarity. 

% The Muslim military camp usually had non-combatants who were stationed at the back of the 
camp to provide services to the combatants. Those supportive non-combatants might include 
women, slaves, servants, and people of needed vocations. 

” The reason for not giving a share from the booty to a boy or an insane person is apparently their 
lack of free judgment to join the army. Both are considered unfit for military service. 

™ The topic of this section is based on an implicit dependence on Qur’anic verses in which 
Muslim combatants are instructed to keep fighting without retreat an enemy force that has twice 
the number of combatants than the Muslim force. Beyond that, the Muslim combatants, under the 
leadership of their commander, have the choice of retreat and disengagement from battle. See, for 
example, Q. 3:155. 

Umar refers here to the Qur’anic verse, 8:16, which will be mentioned later in the text. 

Another break in the text; Joseph Schacht notes: “Some pages ruined in the original manuscript. 
In [al-Shafi‘T’s] al-Umm the text continues thus: ‘I prefer that they not be considered sinners.” 
See Schacht, f.n. 55. 

"Since this part of the text has not survived, a section heading has been inserted for clarity. 
"Schacht’s note (65): “This [fragment] is a saying by al-Shafi‘i, from al-Umm (4:108): ‘The 
people who pay the poll-tax [ahl al-jizya] are different than those who do not pay the poll-tax; and 
therefore it is not allowed for... ’” [text now continues]. 

® Since the enemy people invalidated the truce with Muslims or with dhimmis, they, according to 
al-Shafi‘l, should be subject to punishment according to Islamic rulings for whatever slaying or 
injuring of Muslims or dhimmis they have committed. Al-Shafi‘T assumes that one might object to 
his judgment by saying that enemy combatants should not be subject to the rules of criminal 
punishments that are applied only to Muslims. An enemy combatant, for example, can be forgiven 
for putting to death Muslims during combat if he is captured by the Muslim army. But al-Shafi‘i 
uses analogy to compare the case of such enemy people with the case of dhimmis commiting such 
crimes, which is to apply the punishment according the law of Islam. By commiting a crime of 
murder, for example, a dhimmi would invalidate his agreement with Muslims and therefore by 
Virtue of this invalidation, he would be subject to the punishment. 

* The point here is that the case of a protected non-Muslim (dhimmi) is similar to the case of a 
Muslim who commits, for example, the crime of murder. He should be punished, but his crime 
does not invalidate his inclusion within the Muslim community. 

" Malatia was one of the cities in the northern Muslim-Byzantine frontier. Today it lies in the 
modern country Turkey. 

“Al-khawarij is an Islamic sect that was established by those Muslims who rebelled against both 
All b. Abi Talib and Mu’awiya b. Abi Sufyan; later they developed beliefs and practices distinctly 
different from either the Sunni or the Shi‘T traditions. See The Encyclopaedia of Islam, 2™ edition 
(CD) (Leiden: Brill Publishing Company, 2003), “Khawaridj.” 
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®’ The Arabic word matmiira refers to any underground chamber that is used for housing, as a 
prison, or as a place to store weapons. See Edward Lane, Arabic-English Lexicon (Beirut: Library 
of Lebanon, 1968), vol. 7, 422-423. 

®8Some of the words are missing in the original manuscript. 

*° It is clear that the Hanafi view as to whom a pledge of security can be extended is different from 
al-Awza'‘T’s. While al-Awza‘T includes all of the companions of an enemy person given the pledge, 
Abii Hanifa and his students extend the validity of the pledge only to the dependants of the one 
granted the pledge. 

This hadith is recorded by Abi Dawid in al-Sunan, al-Tirmidhi in al-Sunan, and Muslim in 
Sahih Muslim. See, for example, Muslim, vol. 3, 89. This is an instance in which Abii Hanifa and 
his companions clearly depend on a Prophetic tradition to reach a legal ruling. Since this tradition 
presents less fortunate Muslims as capable of protecting others, people of disability can grant a 
pledge of security to an enemy person. 

*' The jurists’ view on the question of doubt is a case that illustrates a dependence on the general 
principles of Islamic law and its spirit. No one among the jurists cites a Qur’anic verse or a 
Prophetic tradition on this case, but it is understood that an accused person should be given the 
benefit of the doubt. Since the Muslim army could not identify the person or a group of persons to 
whom a pledge of security was given, no one among the group of enemy combatants is put to 
death or injured based on doubt. 

See Malik, al-Muwatta’, vol. 1, 633, under the topic “Things for Which the One-Fifth Is Not 
Obligatory.” The one-fifth share taken from the booty by the Imam is mentioned in the Qur’an 
(8:41). 

3 Al-Shafi‘T’s reference to the oath is based on the use of oath-taking as a method to decide the 
truth in a legal dispute among Muslims. 

* The use of the testimony of two adult Muslims is used in Islamic judicial practice as a way of 
verification. See Quran 2:282. 

°° Apparently, al-Awza‘I is responding to the question as to whether the Imam has the right to 
deny an enemy person a pledge of security. By saying “it is forever,” he is making the point that 
the Qur’fnic verse is applicable in all times, and therefore the Imam cannot deny giving such a 
pledge. 

%A1-Awza‘l’s meaning here is not certain; it is possible that he meant “until the secured enemy 
person returns to the Territory of War, then his pledge of security is no longer valid.” 

” This is based on the understanding that a dhimmi loses his status of protection if he joins the 
enemy in their territory. 

It is clear from al-Awza‘i’s reasoning that he regarded the practice of demanding the poll-tax 
from disbelivers to be an action that provided security for Muslims and as part of the notion of 
justice in Islam. 

It is not exactly clear what “reaching the road” means; it might refer to “reaching the border of 
the Territory of War.” 

‘Here al-Shafi‘T is referring to his comments found in section 6.1 of The Book of Jihad (supra). 
‘In the original manuscript, the Arabic verb yagbal (“to accept”) is used here by al-Tabari, 
whereas in al-Umm (vol. 4, 201), al-Shafi‘t himself employed the verb yagtul (i.e., “to kill”). 
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according to my judgment, the latter verb fits the intended meaning better, and therefore the 
sentence should read: “God knows better than you do or [better] than the one who puts him to 
death from [among] you . . .” etc. Al-Shafi‘l is explaining in this passage that “his secure place” in 
Q. 9:6 refers to being secure from the Muslims’ attack rather than from anyone else. 

\2gych as the blind, crippled, women, etc. 

103 jt is expected from the one who asks for asylum that he would most likely exit the Territory of 
Islam by going to a destination that is different from his place of entrance. 

10 This is because the poll-tax is a yearly-paid tax. 

5 My usage of “pagan” here specifically refers to idol worshippers because al-Shafi‘l uses the 
Arabic mushrik (polytheist) to denote anyone who disbelieves in the Islamic message even if this 
person is among the People of the Book. 

The sacredness of the Grand Mosque and the city of Mecca and their immunity from becoming 
a war zone are mentioned in the Qur’an (29:67). 

This Prophetic tradition is recorded by al-Bukhari in al- Sahih and by Muslim in his Sahih. See, 
for example, Sahih Muslim, vol. 2, 99. Furthermore, Muslim narrates a hadith on the authority of 
Jabir b. ‘Abd Allah, saying: “I heard the Messenger of God saying: ‘It is not permitted for anyone 
to carry a weapon in Mecca’” (vol. 2, 98). 

See Ibn Hisham, Sirat al-Nabi, vol. 4, 310. Based on this Prophetic tradition, al- Shafi‘T 
differentiates between the sanctity of the city of Mecca during a time of war and the punishment of 
a person who aggresses against Muslims. On the other hand, Abi Hanifa and his companions 
express a more literal understanding of the sanctity of Mecca and its mosque based mainly on 
Qur’fnic verses. 

Some of the words are absent in the original manuscript. 

"Since this part of the text has not survived, a section heading has been inserted for clarity. 

l Al-Awza‘T’s lone opinion does not differentiate between the case of having such a person in the 
Territory of Islam or in the Territory of War. 

See Ibn Hisham, Sirat al-Nabi, vol. 3, 367. This agreement was part of the treaty of Hudaybiya. 
Ibid., vol. 4, 24ff. 

'* Al-Awza‘i’s reference to ‘emigration to God’ is based on his analogical reasoning in which he 
makes a comparison with the early Muslim emigration to Medina (622 C.E.). The issue of the fate 
of their properties in Mecca became crucial in the conflict between the Muslims in Medina and the 
Meccan polytheists who confiscated these properties. 

'’ This view of confiscating enemy lands conquered by the Muslim army was challenged by the 
second caliph, ‘Umar b. al-Khaftab, when he rejected dividing the land of Iraq among the 
combatants. Instead, he let their original non-Muslim owners keep their properties and pay a land 
tax (kharaj). See Muhammad Hamidullah, Muslim Conduct of State (Lahore: Muhammad Ashraf, 
1977), 242. 

"6 This section of juristic consensus reflects the reality of having many merchants traveling from 
the Byzantine territory to the Territory of Islam and vice versa. The jurists here limit the power of 
the Imam to prevent giving a pledge of security to a merchant to enter the Islamic state for the 
need of trade. 

"See Ibn Hisham, Sirat al-Nabi, vol. 2, 497. 
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"'8The Arabic word used here is baradhin (plural of birdhawn), which refers to an animal larger 
than a donkey but smaller than a horse; sometimes it refers to the “Turkish horse.” See Lane, 
Lexicon, vol. 1, 320-321. 

''9The Arabic verb used here is dabbara, and it refers to the slave “left” by his master on the 
condition that if the master dies, the slave becomes free. See Qal‘aji, Dictionary, 126. 
'204]-AwzA‘T refers here to the Muslim obligation of alms-giving (zakdat), one of the five pillars 
(arkan) of Islam. A rate of 2.5% is calculated as the amount of zakat for one year, as he 
demonstrates further on. 

'21 The monetary value of one dinar, a gold coin, equals 4.24 grams of gold. See Qal‘aji, Mu ‘jam 
Lughat al-Fuqaha’ (Dictionary of Juristic Terms) (Karachi: Idaratul Qur’an, n.d.), 212. 

'22 According to Islamic law, an amount less than twenty dinars is not taxable. 

'3 Abi Hanifa’s comment might mean that he does not apply in this case the analogy based on 
textual cases in which only the testimony of two trustworthy Muslims are acceptable. 

'4The stipulated punishment for fornication (zind) is found in the Qur’dn (24:2), namely, one 
hundred lashes, but stoning is only mentioned in some of the hadiths as the assigned punishment 
more specifically for adultery. Some modern reformers provide new interpretations for such 
Qur’anic verses to challenge the traditional view of literal interpretation. 

'>Cutting off the hand for stealing is a stipulated punishment in the Qur’an (5:38). 

The stipulated punishment for false accusation of fornication, specified in the Qur’dn (24:4), is 
eighty lashes. 

'27 This section indicates that Abi Hanifa and his companions do not approve of applying such 
punishments in the Territory of War unless the Imam, or his representative, oversee their 
application by being present in the Territory of War. 

'28ccording to the agreement called mukataba, the slave would pay his master a certain amount 
of money in installments over a period of time so as to buy his freedom. See Qal‘aji, Dictionary, 
455. 

29 This is a clear statement by al-Shafi‘i that Islamic rules apply to Muslims wherever they are 
based on the analogy he makes with the prayer. 

130 The monetary value of one dirham, a silver coin, equals 2.979 grams of silver. See Qal‘aji, 
Mu ‘jam, 208. 

'3! Aba Hanifa has an opinion on the prohibition of usury that certain usurious dealings in the 
Territory of War are lawful as long as the Muslim is consuming the property or the money of an 
enemy person. 

'32 Tt is clear that al-Shafi‘l’s claim that his opinion on applying the Audiid in the Territory of War 
as based on evidence from the Qur’an and sunna can be refuted by Abii Hanffa in the sense that 
the Imam, or his representative governor, should be the one who applys such punishments where 
he resides, i.e. in the Territory of Islam. 

'%? Al-Shafi‘T does not provide any information that there is in fact such a juristic opinion, but he is 
responding to the view of Abi Hanifa that the Imam is the one who applies the hadd. Al-Shafi‘l 
responds by addressing the point about applying the hadd in rural areas. But Abd Hanifa can 
respond back by saying that such a person can be brought to the nearest Muslim province where 
the governor is authorized by the Im4m to apply the hadd. 
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The Qur’anic verse that describes the punishment for highway robbery is 5:33. 

35 As al-Tabari’s Book of Jihad shows, there is no specific number of combatants in each 
detachment (sariyya). Rather, the juristic view is that any group of combatants that is sent by the 
army’s commander to raid in enemy territory is considered a detachment. 

36 Abi Hanifa’s opinion is that no one is obligated to perform missed prayers without prior 
knowledge of the obligation to pray. , 

37 This is the second sub-heading in the original manuscript of al-Jabari’s Book of Jihad. It 
includes all the remaining sections in this book. 

38 4|-Awza‘T applies here an argument based on “silent consensus” in the sense that when the 

same case happened before, no one among the religious authorities objected. For an analysis of 

this legal source, see Wael B. Hallaq, A History of Islamic Legal Theories: An Introduction To 
Sunni Usul Al-Figh (Cambridge: Cambridge University Press, 1997), 75-81. 

"9 The Arabic word salab refers to the spoil of one combatant whom a Muslim combatant puts to 
death. This includes his weapon and uniform. See Qal‘aji, Mu ‘jam, 248. 

© The mile (mil) was used by Arabs in medieval times to measure the distance of 1848 meters 
(Ibid., 470). 

"' it is clear that al-AwzA‘i’s rationale for deciding such cases is to determine whether the 
contested party who participates in battle or provides help for the combatants deserves a share in 
the booty. 

‘? Apparently al-Shafi‘T rejects al-Awza‘i’s analogy of comparing such people with a “Muslim 
emigrant” or with women and children who are present at the army camp during combat. 

‘© The Arabic term sulfan developed historically to refer to a Sultan, an equivalent to the Imam. 
But since Muslim caliphs were not called Sultans at the time of Malik, the reference here is to 
“political authority” in general. 

‘4 The Hanafi view is based on the assumption that an individual’s booty is different from the 
booty collected by the army. 

'’ Malik might be referring here to earlier jurists in general or to the “People of Medina” whose 
practice he regards as authoritative. 

‘6 al-Awza‘l is referring to the rebellion against the Umayyad dynasty after the death of the 
Umayyad caliph al-Walid b. ‘Abd al-Malik. 

” Abii Thawr’s argument is based here on a claim of “silent consensus.” 

“* The diwan was instituted first by the second caliph ‘Umar b. al-Khattab to register the names of 
combatants in the Muslim army. This is before the Muslim army came to consist of mainly 
professional soldiers rather than part-time volunteers. See David Nicolle, Armies of the Muslim 
Conquest (London: Osprey, 1993), 12-13. 

? Malik’s reference to a “light thing” is based on the Qur’nic permission to eat forbidden food 
a neon of necessity but only in a small amount to preserve one’s life. See Q. 2:173. 

” Al-Awza‘T is perhaps referring to Muslims who entered Byzantine territory with a pledge of 
security and stayed there as farmers, paying a land tax, which in Islamic terms is equivalent to 
~ tenth of the yearly harvest. 

"One daniq, a silver coin, equals 0.496 grams. See Qal‘aji, Mu ‘jam, 206. 
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'2 The view of Sufyan al-Thawri is clearly against slaughtering an animal without the need for 
food consumption. 

'S3 The Arabic shih most likely refers to a plant from which brooms are made. See Lane, Lexicon, 
vol. 4, 211. 

'54 This is a clear case in which al-Awza‘T changed his opinion according to the narration of Abi 
Ishaq al-Fazari. 

'S5 This Prophetic tradition is found in the collection of Muslim, Sahih Muslim, vol.2, 225. 

'S6 Another break in the text with several sentences missing from the manuscript. 

'S? The reference here is apparently to an ax or any other tool that is used to break up firewood. 

'S8 As it is apparent in al-Tabari’s quotations from earlier jurists, there is disagreement on whether 
to consider a detachment’s commander as a defacto presence of the Imam. 

‘9 The notion of prohibiting “committing mischief in the land” is based on Qur’dnic verses. See 
Q. 5:32. 

' The discussion here relates to the Prophetic tradition according to which Muslim men are not 
allowed to wear garments made from pure silk. Cf. Malik, a/-Muwaftta’, vol. 2, 560. 

'S' Ibn Hisham, Sirat al-Nabi, vol. 2, 111-112. 

'? This Prophetic tradition is found in the collection of Abi Dawid, Sunan Abi Dawid (Cairo: 
Maktabat al-Azhar, 1978), vol. 3, 14. 

'63 Here there is another break in the text. A few words are missing in the original manuscript. 

164 This Prophetic tradition is found in the collection of Muslim, Sahih, vol. 2, 66. 

'65 This is a rare case in which al-Tabari himself adds his own view based on traditions. 

'6° A few words are missing in the original manuscript. 

'6? The Arabic word tijfaf can either refer to a horse’s armor or a combatant’s armor. An enemy 
combatant’s armor, however, would be more accepted by jurists as part of his spoil than his 
horse’s armor. 

'68 This is another indication by al-Awza‘T that although the army’s commander may increase the 
amount of extra share from one-fourth to one-third, it should not exceed the latter. 

‘© Here there is an interesting indication by al-Thawri that dedicating one-fourth of extra share at 
the beginning of the campaign and one-third at the end is attributed to the Prophetic practice itself. 
1° See Ibn Hisham, Sirat al-Nabi, vol. 4, 261-262. 

'7! On the circumstances of the Badr battle, see Ibn Hisham, vol. 2, 266ff. 

'7 4 few words are missing in the original manuscript. 

3 Ibn Hisham, Sirat al-Nabi, vol. 4, 321-328. 

'4 Another break in the text: most likely only one word is missing. 

'5 4 wasaq equals 165 liters of volume. See Qal‘aji, Mu ‘jam, 502. 

16 A|-Shafi‘T is referring to Q. 5:35. 

'7” Some contemporary scholars of Islam translate the Arabic majiis as Magians. See, for example, 
Majid Khadduri, Shaybani’s Siyar, 23, 44, and 73. But I prefer to translate majiis as Zoroastrians 
since this is the term used in comparative religion today to refer to the followers of this ancient 
Persian religion. 

'8 Ibn Hisham, Sirat al-Nabi, vol. 2, 93-94. 
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1® The mudd is a measuring unit of size or volume that is approximately equal to three handfuls of 
any substance. See Qal‘aji, Mu ‘jam, 407. 
1 Medieval Arabic linguists do not provide a precise definition for the Arabic word gash‘, but 
most likely it refers to a shirt made of fur. See Lane, Lexicon, vol. 5, 62-64. 
\8! This is based on the juristic understanding that since this slave was a Muslim before, he should 
be punished because of his conversion from Islam to another religion. Although this rule is based 
on a Prophetic tradition, many contemporary Muslim jurists disagree with the authenticity of such 
atradition and therefore reject the rule. 
2 4 few words are missing in the original manuscript. 
'8 This Prophetic tradition is found in the collection of Muslim, Sahih, vol. 2, 40. 
14 4 few words are missing in the original manuscript. 
'§ The point here is to honor the latest agreement of future manumission made between a slave 
and his master even if the master is an enemy person. 
'® On the religious laws concerning the funeral prayer in Islam, see Laleh Bakhtiar, Encyclopedia 
of Islamic Law: A Compendium of the Major Schools (Chicago: ABC International Group, 1996), 
50-51. 
” 4|-Awza'‘T is referring here to earlier jurists. 
'® This is based on the understanding that a Muslim does not inherit from a non-Muslim and vice 
versa. 
® Malik includes this Prophetic tradition in his Muwafta’, vol. 2, 73. 
® This Prophetic tradition is found in the collection of Abi Dawid, Sunan, vol. 3, 76. 
"! This case illustrates, as several others do, that although a Prophetic tradition is mentioned by 
one of the jurists, it is still possible to regard an opinion based on analogy as more in line with the 
general principles of Islamic law. 
'2 Malik’s response highlights a point mentioned by modern reformers, such as Muhammad 
Rashid Rida (d. 1935), that whatever rules that are not mentioned in the Qur’4n or Prophetic 
traditions are considered to be dealing with matters that are beyond the realm of religion, and 
therefore they can be instituted or changed by political authorities. See Muhammad Rashid Rida, 
Yusr al-Islam (The Easiness of Islam), (Cairo: Dar al-Manar, 1953), 7-11. 
This Prophetic tradition is found in the collection of Muslim, Sahih, vol. 2, 33-34. 
 Hatib b. Abii Balta‘a was a companion of Muhammad in Medina who spied for the polytheists 
of Mecca by providing them with information about the Muslims’ military plan. See Ibn Hisham, 
Sirat al-Nabi, vol. 4, 16. 
"5 Here Abi Yisuf, similar to other jurists, deems such action as morally repugnant but legally 
not punishable. 
is Although the term mushaf is usually used to refer to the Qur’an, it is used here in the general 
sense of a religious book. 
The dog is considered in Islamic law to be unclean, specifically its saliva, based on Prophetic 
traditions. See Bakhtiar, Encyclopedia, 13. 
ip Al-Awz4‘T indicates here that these items must be submitted with the collected booty. 

In all such cases, Abi Hanifa and his companions honor the agreement of future freedom 
between a slave and his original master. 
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20 According to a Qur’anic rule, Q. 3:164, a Muslim man may marry a woman from the People of 
the Book, namely a Christian or a Jew, but it seems that the jurists’ concern here relates to women 
from among the enemy. 

201 4|.Shafi‘T is using analogy to show that in all of the cases where a man enters into a marriage 
contract with a slave or free woman, he has to make sure first that she is not pregnant from her 
previous husband, whether this previous husband was a Muslim or a non-Muslim living in enemy 
territory. 

202 Malik is asserting here that Muslims fighting alongside an enemy will not be able to invite the 
warring party to embrace Islam because the enemy with whom they are joining in combat would 
invite their enemies, before the actual combat begins, into what they believe in. 

2°3 The question is posed here based on the understanding that when Muslim combatants engage in 
war, they should invite the enemy first to embrace Islam, and those Muslims who fight alongside 
the enemy against another enemy would not be able to invite the latter to Islam because they are 
fighting under the banner of the first enemy. 

24 A|-Awza‘l is asking the question out of an awareness that such a woman cannot endure the 
beating for a long time. 
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GLOSSARY OF ARABIC TERMS 


‘Ahd: Covenant of peace (or any type of covenant). 

Ahl al-Dhimma: Non-Muslims protected by the Islamic state. 

Ahl al-Hadith: (Lit.) “People of Prophetic traditions”; a legal school in the 
formative period of Islamic law traditionally referring to Malik b. Anas 
and the jurists of Medina. 

Ahlal-Harb: (Lit.) “People of War”; subjects of enemy territory. 

Ahl al-Kitab: (Lit.) “People of the Book,” i.e., Jews and Christians; but 
according to al- Shafi‘t and other jurists, all those who pay the poll-tax 
(jizya), such as the Magians. See also Jizya. 

Ahl al-Ra’y: (Lit.) “People of Opinion”; a legal school in the formative period of 
Islamic law traditionally referring to Abu Hanifa and his companions. 

Ahl al-Shirk: (Lit.) “People of Shirk”; those who worship another god(s) besides 
Allah; “disbelievers.” 

A‘jami: A non-Arab person. 

Ama: A slavewoman. 

Aman: A “pledge of security,” given to one of the enemy for a certain period of 
time. 

Amir: A military commander; also used for other types of leadership and as a 
title for the Caliph. 

Al-Siba’: See Siba’. 
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‘Aql: Blood money paid to the victim’s family by the blood relatives of the 
person who commits the murder. 

Ard: Land; territory. 

Ard al- Harb: “Territory of War”; enemy territory. 

Arsh: Damage or compensation for an injury or wound. 

‘Askar: Army combatants or their military camp. 

Asr§a (sing., asir): Prisoners of war. 

Athar: Narrative; tradition; precedent. 

Aya: A Qur’anic verse. 

Bayt al-Mal: The official treasury office of an Islamic state. 

Batil: Void; invalid. 

Bay‘: Exchange; sale transaction. 

Daman: Liability, usually used for financial guarantee of payment. 

Dar: House; abode; territory 

Dar al-Harb: (Lit.) “Territory of War”; enemy territory. 

Dar al-Islam: (Lit.) “Territory of Islam”; territory of the Islamic state. 

Da‘wa: The invitation to embrace Islam. 

Dhar Art: Children captives. 

Dhimma: A contract of protection given to non-Muslim subjects of the Islamic 
state. 

Dhimmi: A non-Muslim protected by an Islamic state. The protected status of 
non-Muslims was contingent on their agreeing to pay the Muslim poll-tax 
(jizya). See also Ahi al-Dhimma; Jizya. 

Dinar: Gold unit of coinage, usually equal to 4.25 grams. (Derived from the 


Greco-Roman dinarius. ) 
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pirham (pl., darahim): Silver unit of coinage, equal to 2,979 grams. 

piwan: Army record. 

Diya: Blood money. 

Faqih: Jurist. 

Faris: Horse rider. 

Fasid: Defective; voidable. 

Fatwas (sing., fatwa): (Lit.) “Answers”; religious rulings or opinions given by 
Muslim jurists. 

Fay’: Technically, property taken from non-Muslims without violence or outside 
a state of war, but sometimes interchangeable with ghanima (q.v.). 

Fida’; Ransom. 

Figh: Islamic jurisprudence. 

Fidya: Ransom. 

Fugaha’: See faqih. 

Furu‘: (Lit.) branches; part of the corpus of islamic law that includes different 
legal cases and the jurists’ rulings rather than the theory of Islamic law. 

Ghanima: “Booty” or “spoils of war”. See also Fay’. 

Ghasb: Usurpation. 

Ghazi: Warrior. 

Ghazw: Raid. 

Ghulal: Treachery; unlawful booty. 

Hadd: Fixed punishment for certain crimes, as stipulated in the Qur’n (such as 
murder or adultery). 

Hadith: “A (Prophetic) tradition”; that is, the report of a saying or action of the 


Prophet Muhammad. 
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Halal: Permitted. 

Haram: Forbidden. 

Harb: War. 

Harbi: One of the enemy (an enemy person). 

Hijra: Emigration; the emigration of the Prophet of Islam with his followers from 

Mecca to Medina in 622 C. E. 

Hiraba: The state of being in war (against Muslims). 

Hirz: Place of security (i.e., the Territory of Islam). 

Hudaybiyya: A village near Mecca where peace was concluded between 
Muhammad and the polytheists (mushrikin [q.v.]) of Mecca. 

Hukm: Judgement; decision; ruling. 

Hurr: Freeman. 

‘Idda: Waiting period for a woman after the divorce or death of her husband. 

Ihraz: See hirz. 

Ijma‘: A consensus of all Muslim jurists on the rule concerning a legal case 
during a specific time. 

Ikhtilaf: A “disagreement” (or, “difference of opinion”); specifically, one among 
Muslim jurists. 

Ikrah: See makrih. 

‘Illa: Reason; the efficient cause of having any legal rule to be used in analogy 

‘Ilj: Originally a non-Arab unbeliever; disbeliever. 

Iman: Religious faith or conviction. 

Imam: The leader of an Islamic state; also, “leader of the (Islamic) prayer” or the 

_ leader of a religious community. 


Isnad: A chain of authorities narrating a tradition 
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ribs" Juristic preference. 
[sth 


yw permissible. 


Jam’: (Lit.) “To unite’ or “collect,” as in uniting several Qur’anic verses or 

hadith (q.v-) together and regarding them as compatible. 

Jariya: A slave-girl. 

Jaysh: Army; army combatants. 

jihad: A general term for strife or struggle for the cause of Allah, specifically 
used in medieval texts for war against disbelievers. 

Jihad al-nafs: A struggle to religiously purify the self. 

Juhd: Effort. 

Jinayat: Illegal actions that require in Islamic law applying a punishment, 
whether hadd or qisas. 

Jizya: (Lit.) “Tribute”; the poll-tax, assessed on protected non-Muslims. See 
Dhimmi. 

Kaffara: Religious expiation. 

Kafir (pl., kuffar): A disbeliever. 

Kharaj: The land-tax. 

Khata’: Unintentional killing. 

Khums: (Lit.) “One-fifth”; technically, one-fifth of the share of the booty 
(ghanima [q.v.]) allocated to the Muslim authority. 

Khawarij (sing., khdriji): Rebels; specifically, members of a group of Muslim 
sects during Umayyad and ‘Abbasid times. 

Kura‘: Ungulate (hooved) animals; though for some jurists, exclusively ‘horses.’ 


Makrih: Objectionable. 


Mal ¥ 
(pl. amwal): “Property”; also used in some cases for “money . 
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Mamlik: Slave. 

Mawat: Wasteland. 

Mawla: Master; owner; client. 

Mithla: Mutilation. 

Mu‘ahada: Peace treaty. 

Mudabbar: A slave whose manumission (freedom) takes effect upon the death 
of his/her owner. See also Mukatab. 

Mudabbara: Female mudabbar (q.v.). 

Mufti: Jurisconsult. 

Muhdadana: Peace agreement. 

Muhtalim: A youth who has reached puberty. 

Mukatab: A slave whose manumission (freedom) is obtained over time in 
installments. See also Mudabbar. 

Murtadd: Apostate. 

Mushrikin (sing., mushrik): “Polytheists”; “disbelievers.” 

Musta’man: One of the enemy who is given a pledge of security. Cf 
Musta’ min. 

Musta’min: One of the enemy who asks for a pledge of security (aman [q.v. ]). 
Cf Musta’man. 

Muwada‘a: Peace agreement. 

Nafl: Compensation from the spoil in addition to an assigned share 

(supererogatory). 

Naskh: “Abrogation”; the resolution of apparently contradictory statements from 
the Qur’An or hadith in which one statement is said to “abrogate,” or 


supercede, the others. See also Ta‘arud. 
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Nika: Marriage; marital relations. 

Qadi: Judge. 

Qadhf: A false accusation of fornication. 

Qatl: Killing (of someone); homicide. 

Qima: Price. 

Qital: Fighting; battle. 

Qiyas: Legal reasoning by analogy. 

Quraysh: The Arabian tribe from which the Prophet Muhammad originated. 

Rajil: Foot soldier. 

Rasil: Emissary; messenger; apostle. 

Ra’y: Opinion. 

Rumh: Lance. 

Sabi: Captive women and children. 

Sadaqa: Charitable alms, often used in the sense of zakdt (q.v.). 

Sahm: A share in the booty. 

Salab (pl. as/ab): Prime; the spoil of an enemy killed in a duel or battle, such as 
his clothes, weapons, etc. 

Salat: Ritual prayer. 

Sariyya: A military detachment. 

Shari‘a: Islamic law based on the Qur’an and/or “strong” Prophetic tradition 
(hadith [q.v.]}). 

ShI‘I Muslims: The minority of Muslims today; those who believe Muhammad’s 
cousin and son-in-law ‘Ali b. Abi Talib to be the Prophet’s legitimate 
successor. See also Sunni Muslims. 


Shirk: See Ahl al-Shirk. 
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Siba’: The practice of holding women and children captive (practiced throughout 
the Mediterranean and European civilizations of the Middle Ages). 

Stra: The life of the Prophet Muhammad; also used to refer to the conduct of a 
state. 

Sulh: Peace agreement. 

Sunna: Custom or precedent based on the Prophet’s acts or sayings. 

Sunni Muslims: The majority of Muslims today; those accept the rule of the four 
“well-guided” Caliphs (Abi Bakr, ‘Umar, ‘Uthman, and ‘AIi) who 
succeeded Muhammad. 

Ta‘a4rud: In Islamic law, the dilemma of apparent contradiction between the 
meaning of verses in the Qur’an and/or hadith (q.v.). See also Naskh. 

Thaman: Value. 

Umm Walad: A slave woman who has borne a child to her owner. 

‘Uqr: Compensation given by a master to his slave woman as dowry. 

‘Ushr: Tithe. 

‘Utq: Manumission. 

Wali: A Muslim local or regional governor. 

Waaf: Something held in trust (such as property). 

Zakat: Obligatory alms-giving, considered one of the five “pillars” (arkan) of 


Islam. 


So 
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